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State of the Union and ordered to be printed

Mr. CHABOT, from the Committee on Small Business,
submitted the following

REPORT

[To accompany H.R. 6368]

The Committee on Small Business, to whom was referred the bill
(H.R. 6368) to encourage R&D small business set-asides, to encour-
age SBIR and STTR participants to serve as mentors under the
Small Business Administration’s mentor-protege program, to pro-
mote the use of interagency contracts, and for other purposes, hav-
ing considered the same, report favorably thereon without amend-
ment and recommend that the bill do pass.
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I. PURPOSE AND BILL SUMMARY

The purpose of H.R. 6368, the “Encouraging Small Business
Innovators Act of 2018,” is to encourage federal government re-
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search and development (R&D) small business setasides, to encour-
age Small Business Innovation Research (SBIR) and Small Busi-
ness Technology Transfer (STTR) participants to serve as mentors
under the Small Business Administration’s (SBA) mentor-protégé
program, to promote the use of interagency contracts, and for other
purposes.

II. BACKGROUND AND NEED FOR LEGISLATION

H.R. 6368 was introduced by Rep. Adriano Espaillat (D-NY) and
Rep. Ralph Norman (R—-SC) on July 13, 2018. The bill makes a se-
ries of changes to various aspects of the SBIR and STTR programs,
making them easier to utilize for small firms, and easier to admin-
ister for the federal agencies that participate in the programs.

A. BACKGROUND ON THE SBIR AND STTR PROGRAMS

In order to increase participation of small businesses in federal
R&D efforts, Congress passed the Small Business Innovation De-
velopment Act in 1982,1 which established the SBIR program. Rec-
ognizing that small businesses are demonstrably more innovative
than their large counterparts,?2 the Act granted small businesses
the ability to compete for R&D with a particular focus on tech-
nology that has high commercial potential. The program requires
federal departments with an extramural research budget of $100
million or more to use small companies on a small percentage of
their agency’s overall research and technology development con-
tracts. Since 1982, Congress has continued to make significant
changes to the SBIR program, including increasing award sizes for
inflation, codifying agency independence within a framework estab-
lished by the SBA, increasing the percentage participating agencies
must set aside for the program, and increasing the general focus
of tge program on the commercialization of the technologies devel-
oped.

The STTR program also expands funding opportunities in the
federal innovation R&D arena. Central to the program is expansion
of the public/private sector partnership to include joint venture op-
portunities for small businesses and the nation’s network of non-
profit research institutions. Much like SBIR, STTR is a highly com-
petitive program that reserves a specific percentage of federal R&D
funding for awards to small businesses and research nonprofit in-
stitution partners.

The SBA monitors, and is required to report to Congress on the
conduct of, the separate departmental SBIR and STTR activities.
While the SBA provides direction and monitors the program, it
does not provide funding for the awards, select the award winners,
or distribute the award dollars.

The program is working. In 2007, after more than three years of
research and analysis, the National Research Council (NRC) of the
National Academies of Science released an assessment of the SBIR
program as administered by the five federal agencies (DOD, Na-
tional Institutes of Health, the National Aeronautics and Space Ad-

1Pub. L. No. 97-219, 96 Stat. 217 (1982) (codified at 15 U.S.C. § 638, as amended).

2Small innovative firms are 16 times more productive than large innovative firms in terms
of patents per employee. SBA Office of Advocacy (2011) available at https://www.sba.gov/
advocacy/small-businesses-leadway-green-technology-innovation.
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ministration, the Department of Energy, and the National Science
Foundation) that together made up approximately 96 percent of
SBIR program expenditures at that time. The core finding of the
study is that the SBIR program is sound in concept and effective
in practice.3 In support of the report’s core finding, the NRC con-
cluded that the SBIR program is: (1) stimulating technological in-
novations; (2) increasing private sector commercialization of re-
search; (3) using small businesses to meet federal research and de-
velopment needs; and (4) providing widely distributed support for
innovation activity.4

In 2011, Congress directed ® the NRC to continue its examination
of the SBIR program and expand its review to include the STTR
program. The NRC found that the SBIR program is meeting nearly
all of its statutory objectives. For instance, the NRC points out that
SBIR projects at the Department of Defense (DOD) commercialize
at a substantial rate, with the percentage of Phase II projects re-
porting sales continues to be greater than 45 percent.® The NRC
also found that the SBIR program at the National Institutes of
Health is having a positive overall impact and is meeting three of
the four legislative objectives of the program with regard to stimu-
lating technical innovation, using small businesses to meet federal
R&D needs and increasing private-sector commercialization of in-
novations derived from federal R&D.” Finally, the NRC found that
STTR is meeting its statutory objective of fostering cooperation be-
tween small business concerns and research institutions, and does
so in some respects to an extent that SBIR does not.8

B. THE NEED FOR THE CHANGES OUTLINED IN THE BILL

The bill updates the definition of “research and development” in
the Small Business Act under the SBIR and STTR programs to in-
clude the words “test” and “evaluation.” Linguistic changes occur
throughout our society, including within the day to day operations
of our government. While not initially associated with R&D, the
terms “test” and “evaluation” are commonly utilized within the De-
partment of Defense as core R&D functions. The bill simply up-
dates the terms in the Small Business Act to coincide with the up-
dated lexicon currently in use.

A healthy and vibrant federal marketplace is important to our
nation for several reasons. First, competition breeds innovation,
which is critical in our national defense to save lives on the battle-
field or health care advancements to improve and prolong lives.
The SBIR and STTR programs are often one of the first places
small innovators and manufacturers venture into the federal con-
tracting arena. The process can be daunting for small firms com-
pletely new to contracting with the federal government. The bill
provides an avenue for more experienced SBIR and STTR compa-

3NRC, NATIONAL ACADEMIES OF SCIENCE, AN ASSESSMENT OF THE SMALL BUSINESS INNOVA-
TION RESEARCH PROGRAM 3 (2007).

4]d. at 3-6.

5Pub. L. No. 112-81, Div. E., 125 Stat. 1850, 182262 (2011). The short title of Division E
is the SBIR/STTR Reauthorization Act of 2011.

6 NATIONAL RESEARCH COUNCIL, NATIONAL ACADEMIES OF SCIENCE, SBIR AT THE DEPART-
MENT OF DEFENSE 201 (2014).

7NATIONAL RESEARCH COUNCIL, NATIONAL ACADEMIES OF SCIENCE, SBIR/STTR AT THE NA-
TIONAL INSTITUTES OF HEALTH 234 (2015).

8 NATIONAL RESEARCH COUNCIL, NATIONAL ACADEMIES OF SCIENCE, STTR AN ASSESSMENT OF
THE SMALL BUSINESS TECHNOLOGY TRANSFER PROGRAM 91 (2016).
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nies to mentor newer companies to help them adjust to how the
federal government does business. By doing so, it aims to strength-
en the industrial base by bringing new firms into the contracting
process. The bill also rewards mentors through a past-performance
rating (CPARs) plus-up so they are more advantaged when apply-
ing for full R&D set-aside or sole-source contracts going forward
outside of the program.

Additionally, the bill provides clarity in the use of government-
side interagency acquisitions permitted through the FY 2009 Na-
tional Defense Authorization Act by adding a definition of the term
to be a type of interagency acquisition where a servicing agency
performs acquisition activities on a requesting agency’s behalf,
such as awarding and administering a contract, task order, or de-
livery order. Additionally, the bill expressly allows the General
Services Administration (GSA) to assist agencies with contract
award and vehicle creation for small business receiving a sole
source or set-aside contracts in the SBIR and STTR programs. His-
torically, there have been lengthy delays in the programs at var-
ious stages, including award notification, payment, and advance-
ment. The bill aims to reduce these delays by allowing the GSA to
assist participating agencies in the SBIR and STTR contract cre-
ation and management.

ITI. HEARINGS

In the 115th Congress, the Committee held one hearing exam-
ining the SBIR and STTR Programs. On May 4, 2017, the Com-
mittee on Small Business Subcommittee on Contracting and Work-
force and the Committee on Science, Space, and Technology Sub-
committee on Research and Technology met for a hearing titled
“Improving the Small Business Innovation Research and Small
Business Technology Transfer Programs.” The hearing examined
the current status of the SBIR and STTR programs and sought
specific views on ways to improve them.

IV. COMMITTEE CONSIDERATION

The Committee on Small Business met in open session, with a
quorum being present, on July 18, 2018 and ordered H.R. 6368 fa-
vorably reported to the House. During the markup, no amendments
were offered.

V. COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the recorded votes on the mo-
tion to report legislation and amendments thereto. The Committee
voted by voice vote to favorably report H.R. 6368 to the House at
12:13 p.m.
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COMMITTEE ON SMALL BUSINESS
TALLY SHEET

DATE: 77198 QUORUM:
BILL NUMBER: (o208 PRESENT:
ROLL CALL

: ‘Mr Schnelder ‘
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On this vote there were ayes and nos.
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VI. SECTION-BY-SECTION ANALYSIS OF H.R. 6368

Sec. 1: Short title

This section designates the short title as the “Encouraging Small
Business Innovators Act of 2018”.

Sec. 2: Including testing and evaluation in the definition of R&D

This section updates the definition of research and development
in Section 9(e)(5) of the Small Business Act under the Small Busi-
ness Innovation Research (SBIR) and Small Business Technology
Transfer (STTR) programs to include the words “test” and “evalua-
tion” as these are common terms used throughout the Department
of Defense.

Sec. 3: Encouraging participation in the Mentor Protégé Program

This section provides an avenue for more experienced SBIR/
STTR companies to mentor newer companies, and rewards mentors
through a past-performance rating (CPARs) plus-up so they are
more advantaged when applying for full research and development
set-asides or solesources going forward outside of the program.

Sec. 4: Promoting the use of Government-wide and other interagency
contracts

This section provides clarity in the use of interagency assisted
acquisitions throughout the government through the Duncan Hun-
ter National Defense Authorization Act for FY 2009 by adding a
definition of the term to be a type of interagency acquisition where
a servicing agency performs acquisition activities on a requesting
agency’s behalf, such as awarding and administering a contract,
task order, or delivery order. This section also adds a new sub-
section under section 9 of the Small Business Act to expressly allow
the Administrator of the General Services Administration to assist
agencies with contract award and vehicle creation for small busi-
nesses receiving a sole source or set-aside contracts in the SBIR
and STTR programs.

VII. CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

At the time H.R. 6368 was reported to the House, the Congres-
sional Budget Office had not provided a cost estimate.

VIII. UNFUNDED MANDATES

H.R. 6368 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act, Public
Law No. 104—4, and would impose no costs on state, local, or tribal
governments.

IX. NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House, the Committee provides the following opinion and estimate
with respect to new budget authority, entitlement authority, and
tax expenditures. While the Committee has not received an esti-
mate of new budget authority contained in the cost estimate pre-
pared by the Director of the Congressional Budget Office pursuant
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to §402 of the Congressional Budget Act of 1974, the Committee
does not believe that there will be any additional costs attributable
to this legislation. H.R. 6368 does not direct new spending, but in-
stead reallocates funding independently authorized and appro-
priated.

X. OVERSIGHT FINDINGS

In accordance with clause 2(b)(1) of rule X of the Rules of the
House, the oversight findings and recommendations of the Com-
mittee on Small Business with respect to the subject matter con-
tained in H.R. 6368 are incorporated into the descriptive portions
of this report.

XI. STATEMENT OF CONSTITUTIONAL AUTHORITY

Pursuant to clause 3(d)(1) of rule XIII of the Rules of the House,
the Committee finds that the authority for this legislation in Art.
I, 88, cl.1.

XII. CONGRESSIONAL ACCOUNTABILITY ACT

H.R. 6368 does not relate to the terms and conditions of employ-
ment or access to public services or accommodations within the
meaning of § 102(b)(3) of Public Law No. 104-1.

XIII. FEDERAL ADVISORY COMMITTEE ACT STATEMENT

H.R. 6368 does not establish or authorize the establishment of
any new advisory committees as that term is defined in the Federal
Advisory Committee Act, 5 U.S.C. App. 2.

XIV. STATEMENT OF NO EARMARKS

Pursuant to clause 9 of rule XXI, H.R. 6368 does not contain any
congressional earmarks, limited tax benefits, or limited tariff bene-
fits as defined in subsections (d), (e), or (f) of clause 9 of rule XXI
of the Rules of the House.

XV. STATEMENT OF DUPLICATION OF FEDERAL PROGRAMS

Pursuant to clause 3 of the rule XIII of the Rules of the House,
no provision of H.R. 6368 establishes or reauthorizes a program of
the federal government known to be duplicative of another federal
program, a program that was included in any report from the
United States Government Accountability Office pursuant to § 21 of
Pub. L., No. 111-139, or a program related to a program identified
in the most recent catalog of federal domestic assistance.

XVI. DISCLOSURE OF DIRECTED RULEMAKINGS

Pursuant to clause 3 of the rule XIII of the Rules of the House,
H.R. 6368 does not direct any rulemaking.

XVII. PERFORMANCE GOALS AND OBJECTIVES

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House,
the Committee establishes the following performance-related goals
and objectives for this legislation:
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H.R. 6368 seeks to encourage federal government R&D small
business set asides, to encourage current SBIR and STTR par-
ticipants to serve as mentors under the SBA’s mentor-protégé
program, and to promote the use of interagency contracts.

XVIII. CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House, changes in existing law made by the bill, as reported, are
shown as follows: existing law proposed to be omitted is enclosed
in black brackets, new matter is printed in italic, and existing law
in which no change is proposed is shown in roman:

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
and existing law in which no change is proposed is shown in
roman):

SMALL BUSINESS ACT

* * * * * * &

SEC. 9. (a) Research and development are major factors in the
growth and progress of industry and the national economy. The ex-
pense of carrying on research and development programs is beyond
the means of many small-business concerns, and such concerns are
handicapped in obtaining the benefits of research and development
programs conducted at Government expense. These small-business
concerns are thereby placed at a competitive disadvantage. This
weakens the competitive free enterprise system and prevents the
orderly development of the national economy. It is the policy of the
Congress that assistance be given to small-business concerns to en-
able them to undertake and to obtain the benefits of research and
development in order to maintain and strengthen the competitive
free enterprise system and the national economy.

(b) It shall be the duty of the Administration, and it is hereby
empowered—

(1) to assist small-business concerns to obtain Government
contracts for research and development;

(2) to assist small-business concerns to obtain the benefits of
research and development performed under Government con-
tracts or at Government expense;

(3) to provide technical assistance to small-business concerns
to accomplish the purposes of this section; and

(4) to develop and maintain a source file and an information
program to assure each qualified and interested small business
concern the opportunity to participate in Federal agency small
business innovation research programs and small business
technology transfer programs;

(5) to coordinate with participating agencies a schedule for
release of SBIR and STTR solicitations, and to prepare a mas-
ter release schedule so as to maximize small business’ opportu-
nities to respond to solicitations;
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(6) to independently survey and monitor the operation of
SBIR and STTR programs within participating Federal agen-
cies;

(7) to report not less than annually to the Committee on
Small Business of the Senate, and to the Committee on Science
and the Committee on Small Business of the House of Rep-
resentatives, on the SBIR and STTR programs of the Federal
agencies and the Administration’s information and monitoring
efforts related to the SBIR and STTR programs, including—

(A) the data on output and outcomes collected pursuant
to subsections (g)(8) and (0)(9);

(B) the number of proposals received from, and the num-
ber and total amount of awards to, HUBZone small busi-
ness concerns and firms with venture capital, hedge fund,
or private equity firm investment (including those major-
ity-owned by multiple venture capital operating compa-
nies, hedge funds, or private equity firms) under each of
the SBIR and STTR programs;

(C) a description of the extent to which each Federal
agency is increasing outreach and awards to firms owned
and controlled by women or by socially or economically dis-
advantaged individuals under each of the SBIR and STTR
programs;

(D) general information about the implementation of,
and compliance with the allocation of funds required
under, subsection (dd) for firms owned in majority part by
venture capital operating companies, hedge funds, or pri-
vate equity firms and participating in the SBIR program;

(E) a detailed description of appeals of Phase III awards
and notices of noncompliance with the SBIR Policy Direc-
tive and the STTR Policy Directive filed by the Adminis-
trator with Federal agencies;

(F) an accounting of funds, initiatives, and outcomes
under the Commercialization Readiness Program; and

(&) a descriptionof the extent to which Federal agencies
are providing in a timely manner information needed to
maintain the database described in subsection (k);

(8) to provide for and fully implement the tenets of Executive
Or&ler No. 13329 (Encouraging Innovation in Manufacturing);
an

(9) to coordinate the implementation of electronic databases
at each of the Federal agencies participating in the SBIR pro-
gram or the STTR program, including the technical ability of
the participating agencies to electronically share data.

(c) The Administration is authorized to consult and cooperate
with all Government agencies and to make studies and rec-
ommendations to such agencies, and such agencies are authorized
and directed to cooperate with the Administration in order to carry
out and to accomplish the purposes of this section.

(d)(1) The Administrator is authorized to consult with represent-
atives of small-business concerns with a view to assisting and en-
couraging such firms to undertake joint programs for research and
development carried out through such corporate or other mecha-
nism as may be most appropriate for the purpose. Such joint pro-
grams may, among other things, include the following purposes:
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(A) to construct, acquire, or establish laboratories and other
facilities for the conduct of research;

(B) to undertake and utilize applied research;

(C) to collect research information related to a particular in-
dustry and disseminate it to participating members;

(D) to conduct applied research on a protected, proprietary,
and contractual basis with member or nonmember firms, Gov-
ernment agencies, and others;

(E) to prosecute applications for patents and render patent
services for participating members; and

(F) to negotiate and grant licenses under patents held under
the point program, and to establish corporations designed to
exploit particular patents obtained by it.

(2) The Administrator may, after consultation with the Attorney
General and the Chairman of the Federal Trade Commission, and
with the prior written approval of the Attorney General, approve
any agreement between small-business firms providing for a joint
program of research and development, if the Administrator finds
that the joint program proposed will maintain and strengthen the
free enterprise system and the economy of the Nation. The Admin-
istrator or the Attorney General may at any time withdraw his ap-
proval of the agreement and the joint program of research and de-
velopment covered thereby, if he finds that the agreement or the
joint program carried on under it is no longer in the best interests
of the competitive free enterprise system and the economy of the
Nation. A copy of the statement of any such finding and approval
intended to be within the coverage of this subsection, and a copy
of any modification or withdrawal of approval, shall be published
in the Federal Register. The authority conferred by this subsection
on the Administrator shall not be delegated by him.

(3) No act or omission to act pursuant to and within the scope
of any joint program for research and development, under an
agreement approved by the Administrator under this subsection,
shall be construed to be within the prohibitions of the antitrust
laws or the Federal Trade Commission Act. Upon publication in the
Federal Register of the notice of withdrawal of his approval of the
agreement granted under this subsection, either by the Adminis-
trator or by the Attorney General, the provisions of this subsection
shall not apply to any subsequent act or omission to act by reason
of such agreement or approval.

(e) For the purpose of this section—

(1) the term “extramural budget” means the sum of the total
obligations minus amounts obligated for such activities by em-
ployees of the agency in or through Government-owned, Gov-
ernment-operated facilities, except that for the Agency for
International Development it shall not include amounts obli-
gated solely for general institutional support of international
research centers or for grants to foreign countries, and except
that for the Department of Energy it shall not include amounts
obligated for atomic energy defense programs for weapons and
weapons-related activities or for naval reactor programs;

(2) the term “Federal agency” means an executive agency as
defined in section 105 of title 5, United States Code, or a mili-
tary department as defined in section 102 of such title, except
that it does not include any agency within the Intelligence
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Community (as the term is defined in section 3.4(f) of Execu-
tive Order 12333 or its successor orders);

(3) the term “funding agreement” means any contract, grant,
or cooperative agreement entered into between any Federal
agency and any small business for the performance of experi-
mental, developmental, or research work funded in whole or in
part by the Federal Government;

(4) the term “Small Business Innovation Research Program”
or “SBIR” means a program under which a portion of a Federal
agency’s research or research and development effort is re-
served for award to small business concerns through a uniform
process having—

(A) a first phase for determining, insofar as possible, the
scientific and technical merit and feasibility of ideas that
appear to have commercial potential, as described in sub-
paragraph (B), submitted pursuant to SBIR program solici-
tations;

(B) a second phase, which shall not include any invita-
tion, pre-screening, or pre-selection process for eligibility
for Phase II, that will further develop proposals which
meet particular program needs, in which awards shall be
made based on the scientific and technical merit and feasi-
bility of the proposals, as evidenced by the first phase, con-
sidering, among other things, the proposal’s commercial
potential, as evidenced by—

(i) the small business concern’s record of successfully
commercializing SBIR or other research;

(i) the existence of second phase funding commit-
ments from private sector or non-SBIR funding
sources;

(iii) the existence of third phase, follow-on commit-
ments for the subject of the research; and

(iv) the presence of other indicators of the commer-
cial potential of the idea; and

(C) where appropriate, a third phase for work that de-
rives from, extends, or completes efforts made under prior
funding agreements under the SBIR program—

(i) in which commercial applications of SBIR-funded
research or research and development are funded by
non-Federal sources of capital or, for products or serv-
ices intended for use by the Federal Government, by
follow-on non-SBIR Federal funding awards; or

(11) for which awards from non-SBIR Federal fund-
ing sources are used for the continuation of research
or research and development that has been competi-
tively selected using peer review or merit-based selec-
tion procedures;

(5) the term “research” or “research and development”
[means any activityl means—

(A) any activity which is [(A)] (i) a systematic, intensive
study directed toward greater knowledge or understanding
of the subject studied; [(B)] (i) a systematic study di-
rected specifically toward applying new knowledge to meet
a recognized need; or [(C)] (iiz) a systematic application of
knowledge toward the production of useful materials, de-
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vices, and systems or methods, including design, develop-
ment, and improvement of prototypes and new processes to
meet specific requirements; and

(B) any testing or evaluation in connection with such an
activity;

(6) the term “Small Business Technology Transfer Program”
or “STTR” means a program under which a portion of a Fed-
eral agency’s extramural research or research and development
effort is reserved for award to small business concerns for coop-
erative research and development through a uniform process
having—

(A) a first phase, to determine, to the extent possible,
the scientific, technical, and commercial merit and feasi-
bility of ideas submitted pursuant to STTR program solici-
tations;

(B) a second phase, which shall not include any invita-
tion, pre-screening, or pre-selection process for eligibility
for Phase II, that will further develop proposals that meet
particular program needs, in which awards shall be made
based on the scientific, technical, and commercial merit
and feasibility of the idea, as evidenced by the first phase
and by other relevant information; and

(C) where appropriate, a third phase for work that de-
rives from, extends, or completes efforts made under prior
funding agreements under the STTR program—

(i) in which commercial applications of STTR-funded
research or research and development are funded by
non-Federal sources of capital or, for products or serv-
ices intended for use by the Federal Government, by
follow-on non-STTR Federal funding awards; and

(11) for which awards from non-STTR Federal fund-
ing sources are used for the continuation of research
or research and development that has been competi-
tively selected using peer review or scientific review
criteria;

(7) the term “cooperative research and development” means
research or research and development conducted jointly by a
small business concern and a research institution in which not
less than 40 percent of the work is performed by the small
business concern, and not less than 30 percent of the work is
performed by the research institution;

(8) the term “research institution” means a nonprofit institu-
tion, as defined in section 4(5) of the Stevenson-Wydler Tech-
nology Innovation Act of 1980, and includes federally funded
research and development centers, as identified by the Na-
tional Scientific Foundation in accordance with the govern-
mentwide Federal Acquisition Regulation issued in accordance
with section 35(c)(1) of the Office of Federal Procurement Pol-
icy Act (or any successor regulation thereto);

(9) the term “commercial applications” shall not be construed
to exclude testing and evaluation of products, services, or tech-
nologies for use in technical or weapons systems, and further,
awards for testing and evaluation of products, services, or tech-
nologies for use in technical or weapons systems may be made
in either Phase II or Phase III of the Small Business Innova-
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tion Research Program and of the Small Business Technology
Transfer Program, as defined in this subsection;
(10) the term “commercialization” means—
(A) the process of developing products, processes, tech-
nologies, or services; and
(B) the production and delivery (whether by the origi-
nating party or by others) of products, processes, tech-
nologies, or services for sale to or use by the Federal Gov-
ernment or commercial markets;
(11) the term “Phase I” means—
(A) with respect to the SBIR program, the first phase de-
scribed in paragraph (4)(A); and
(B) with respect to the STTR program, the first phase
described in paragraph (6)(A);
(12) the term “Phase II” means—
(A) with respect to the SBIR program, the second phase
described in paragraph (4)(B); and
(B) with respect to the STTR program, the second phase
described in paragraph (6)(B); and
(13) the term “Phase III” means—
(A) with respect to the SBIR program, the third phase
described in paragraph (4)(C); and
(B) with respect to the STTR program, the third phase
described in paragraph (6)(C).
(f) FEDERAL AGENCY EXPENDITURES FOR THE SBIR PROGRAM.—
(1) REQUIRED EXPENDITURE AMOUNTS.—Except as provided in
paragraph (2)(B), each Federal agency which has an extra-
mural budget for research or research and development in ex-
cess of $100,000,000 for fiscal year 1992, or any fiscal year
thereafter, shall expend with small business concerns—
(A) not less than 1.5 percent of such budget in each of
fiscal years 1993 and 1994;
(B) not less than 2.0 percent of such budget in each of
fiscal years 1995 and 1996;
(C) not less than 2.5 percent of such budget in each of
fiscal years 1997 through 2011,
(D) not less than 2.6 percent of such budget in fiscal
year 2012;
(E) not less than 2.7 percent of such budget in fiscal year
2013;
(F) not less than 2.8 percent of such budget in fiscal year
2014;
(G) not less than 2.9 percent of such budget in fiscal
year 2015;
(H) not less than 3.0 percent of such budget in fiscal
year 2016; and
(I) not less than 3.2 percent of such budget in fiscal year
2017 and each fiscal year thereafter,
specifically in connection with SBIR programs which meet the
requirements of this section, policy directives, and regulations
issued under this section.
(2) LiMITATIONS.—A Federal agency shall not—
(A) use any of its SBIR budget established pursuant to
paragraph (1) for the purpose of funding administrative
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costs of the program, including costs associated with sala-
ries and expenses; or

(B) make available for the purpose of meeting the re-
quirements of paragraph (1) an amount of its extramural
budget for basic research which exceeds the percentages
specified in paragraph (1).

(3) EXCLUSION OF CERTAIN FUNDING AGREEMENTS.—Funding
agreements with small business concerns for research or re-
search and development which result from competitive or sin-
gle source selections other than an SBIR program shall not be
considered to meet any portion of the percentage requirements
of paragraph (1).

(4) RULE OF CONSTRUCTION.—Nothing in this subsection may
be construed to prohibit a Federal agency from expending with
small business concerns an amount of the extramural budget
for research or research and development of the agency that
exceeds the amount required under paragraph (1).

(g) Each Federal agency required by subsection (f) to establish a
small business innovation research program shall, in accordance
with this Act and regulations issued hereunder—

(1) unilaterally determine categories of projects to be in its
SBIR program,;

(2) issue small business innovation research solicitations in
accordance with a schedule determined cooperatively with the
Small Business Administration;

(3) unilaterally determine research topics within the agency’s
SBIR solicitations, giving special consideration to broad re-
search topics and to topics that further 1 or more critical tech-
nologies, as identified by—

(A) the National Critical Technologies Panel (or its suc-
cessor) in the 1991 report required under section 603 of
the National Science and Technology Policy, Organization,
and Priorities Act of 1976, and in subsequent reports
issued under that authority; or

(B) the Secretary of Defense, in the 1992 report issued
in accordance with section 2522 of title 10, United States
Code, and in subsequent reports issued under that author-
ity;

(4)(A) unilaterally receive and evaluate proposals resulting
from SBIR proposals; and

(B) make a final decision on each proposal submitted under
the SBIR program—

(i) not later than 1 year after the date on which the ap-
plicable solicitation closes, if with respect to the National
Institutes of Health or the National Science Foundation, or
90 days after the date on which the applicable solicitation
closes, if with respect to any other participating agency; or

(ii) if the Administrator authorizes an extension with re-
spect to a solicitation, not later than 90 days after the date
that would otherwise be applicable to the agency under
clause (i);

(5) subject to subsection (I), unilaterally select awardees for
the SBIR funding agreements and inform each awardee under
such an agreement, to the extent possible, of the expenses of
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the awardee that will be allowable under the funding agree-
ment;

(6) administer its own SBIR funding agreements (or delegate
such administration to another agency);

(7) make payments to recipients of SBIR funding agreements
on the basis of progress toward or completion of the funding
agreement requirements and, in all cases, make payment to re-
cipients under such agreements in full, subject to audit, on or
before the last day of the 12-month period beginning on the
date of completion of such requirements;

(8) collect annually, and maintain in a common format in ac-
cordance with the simplified reporting requirements under
subsection (v), such information from awardees as is necessary
to assess the SBIR program, including information necessary
to maintain the database described in subsection (k), includ-
ing—

(A) whether an awardee—

(i) has venture capital, hedge fund, or private equity
firm investment or is majority-owned by multiple ven-
ture capital operating companies, hedge funds, or pri-
vate equity firms and, if so—

(I) the amount of venture capital, hedge fund, or
private equity firm investment that the awardee
has received as of the date of the award; and

(IT) the amount of additional capital that the
awardee has invested in the SBIR technology;

(ii) has an investor that—

(I) is an individual who is not a citizen of the
United States or a lawful permanent resident of
the United States and, if so, the name of any such
individual; or

(IT) is a person that is not an individual and is
not organized under the laws of a State or the
United States and, if so, the name of any such
person;

(iii) is owned by a woman or has a woman as a prin-
cipal investigator;

(iv) is owned by a socially or economically disadvan-
taged individual or has a socially or economically dis-
advantaged individual as a principal investigator;

(v) is a faculty member or a student of an institution
of higher education, as that term is defined in section
101 of the Higher Education Act of 1965 (20 U.S.C.
1001); or

(vi) is located in a State described in subsection
(u)(3);

(B) a justification statement from the agency, if an
awardee receives an award in an amount that is more
than the award guidelines under this section; and

(C) data with respect to the Federal and State Tech-
nology Partnership Program (FAST Program);

(9) make an annual report on the SBIR program to the Small
Business Administration and the Office of Science and Tech-
nology Policy;
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(10) include, as part of its annual performance plan as re-
quired by subsections (a) and (b) of section 1115 of title 31,
United States Code, a section on its SBIR program, and shall
submit such section to the Committee on Small Business of the
Senate, and the Committee on Science and the Committee on
Small Business of the House of Representatives;

(11) provide for and fully implement the tenets of Executive
Order No. 13329 (Encouraging Innovation in Manufacturing);
and

(12) provide timely notice to the Administrator of any case
or controversy before any Federal judicial or administrative tri-
bunal concerning the SBIR program of the Federal agency.

(h) In addition to the requirements of subsection (f), each Federal
agency which has a budget for research or research and develop-
ment in excess of $20,000,000 for any fiscal year beginning with
fiscal year 1983 or subsequent fiscal year shall establish goals spe-
cifically for funding agreements for research or research and devel-
opment to small business concerns, and no goal established under
this subsection shall be less than the percentage of the agency’s re-
search or research and development budget expended under fund-
ing agreements with small business concerns in the immediately
preceding fiscal year.

(i) ANNUAL REPORTING.—

(1) IN GENERAL.—Each Federal agency required by this sec-
tion to have an SBIR program or to establish goals shall report
annually to the Small Business Administration the number of
awards (including awards under subsection (y)) pursuant to
grants, contracts, or cooperative agreements over $10,000 in
amount and the dollar value of all such awards, identifying
SBIR awards and comparing the number and amount of such
awards with awards to other than small business concerns.

(2) CALCULATION OF EXTRAMURAL BUDGET.—

(A) METHODOLOGY.—Not later than 4 months after the
date of the enactment of each appropriations Act for a Fed-
eral agency required by this section to have an SBIR pro-
gram, the Federal agency shall submit to the Adminis-
trator a report, which shall include a description of the
methodology used for calculating the amount of the extra-
mural budget of that Federal agency.

(B) ADMINISTRATOR’S ANALYSIS.—The Administrator
shall include an analysis of the methodology received from
each Federal agency referred to in subparagraph (A) in the
report required by subsection (b)(7).

(j)(1) PoLicY DIRECTIVES.—The Small Business Administration,
after consultation with the Administrator of the Office of Federal
Procurement Policy, the Director of the Office of Science and Tech-
nology Policy, and the Intergovernmental Affairs Division of the Of-
fice of Management and Budget, shall, within one hundred and
twenty days of the enactment of the Small Business Innovation De-
velopment Act of 1982, issue policy directives for the general con-
duct of the SBIR programs within the Federal Government, includ-
ing providing for—

(A) simplified, standardized, and timely SBIR solicitations;

(B) a simplified, standardized funding process which pro-
vides for (i) the timely receipt and review of proposals; (ii) out-
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side peer review for at least Phase II proposals, if appropriate;
(iii) protection of proprietary information provided in proposals;
(iv) selection of awardees; (v) retention of rights in data gen-
erated in the performance of the contract by the small business
concern; (vi) transfer of title to property provided by the agency
to the small business concern if such a transfer would be more
cost effective than recovery of the property by the agency; (vii)
cost sharing; and (viii) cost principles and payment schedules;

(C) exemptions from the regulations under paragraph (2) if
national security or intelligence functions clearly would be
jeopardized;

(D) minimizing regulatory burden associated with participa-
tion in the SBIR program for the small business concern which
will stimulate the cost-effective conduct of Federal research
and development and the likelihood of commercialization of the
results of research and development conducted under the SBIR
program;

(E) simplified, standardized, and timely annual report on the
SBIR program to the Small Business Administration and the
Office of Science and Technology Policy;

(F) standardized and orderly withdrawal from program par-
ticipation by an agency having a SBIR program; at the discre-
tion of the Administration, such directives may require a
phased withdrawal over a period of time sufficient in duration
to minimize any adverse impact on small business concerns;

and

(G) the voluntary participation in a SBIR program by a Fed-
eral agency not required to establish such a program pursuant
to subsection (f).

(2) MODIFICATIONS.—Not later than 90 days after the date of
enactment of the Small Business Research and Development
Enhancement Act of 1992, the Administrator shall modify the
?olicy directives issued pursuant to this subsection to provide
or—

(A) retention by a small business concern of the rights
to data generated by the concern in the performance of an
SBIR award for a period of not less than 4 years;

(B) continued use by a small business concern partici-
pating in Phase III of the SBIR program, as a directed
bailment, of any property transferred by a Federal agency
to the small business concern in Phase II of an SBIR pro-
gram for a period of not less than 2 years, beginning on
the initial date of the concern’s participation in Phase III
of such program,;

(C) procedures to ensure, to the extent practicable, that
an agency which intends to pursue research, development,
or production of a technology developed by a small busi-
ness concern under an SBIR program enters into follow-on,
non-SBIR funding agreements with the small business
concern for such research, development, or production;

(D) an increase to $150,000 in the amount of funds
which an agency may award in Phase I of an SBIR pro-
gram, and to $1,000,000 in Phase II of an SBIR program,
and an adjustment of such amounts every year for infla-
tion;
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(E) a process for notifying the participating SBIR agen-
cies and potential SBIR participants of the 1991, 1992, and
the current critical technologies, as identified—

(i) by the National Critical Technologies Panel (or
its successor), in accordance with section 603 of the
National Science and Technology Policy, Organization,
and Priorities Act of 1976; or

(i) by the Secretary of Defense, in accordance with
section 2522 of title 10, United States Code;

(F) enhanced outreach efforts to increase the participa-
tion of socially and economically disadvantaged small busi-
ness concerns, as defined in section 8(a)(4), and the partici-
pation of small businesses that are 51 percent owned and
controlled by women in technological innovation and in
SBIR programs, including Phase III of such programs, and
the collection of data to document such participation;

(&) technical and programmatic guidance to encourage
agencies to develop gap-funding programs to address the
delay between an award for Phase I of an SBIR program
and the application for and extension of an award for
Phase II of such program,;

(H) procedures to ensure that a small business concern
that submits a proposal for a funding agreement for Phase
I of an SBIR program and that has received more than 15
Phase II SBIR awards during the preceding 5 fiscal years
is able to demonstrate the extent to which it was able to
secure Phase III funding to develop concepts resulting
from previous Phase II SBIR awards; and

(I) procedures to ensure that agencies participating in
the SBIR program retain the information submitted under
subparagraph (H) at least until the General Accounting
Office submits the report required under section 105 of the
Small Business Research and Development Enhancement
Act of 1992.

(3) ADDITIONAL MODIFICATIONS.—Not later than 120 days
after the date of the enactment of the Small Business Innova-
tion Research Program Reauthorization Act of 2000, the Ad-
ministrator shall modify the policy directives issued pursuant
to this subsection—

(A) to clarify that the rights provided for under para-
graph (2)(A) apply to all Federal funding awards under
this section, including Phase I, Phase II, and Phase III;

(B) to provide for the requirement of a succinct commer-
cialization plan with each application for a Phase II award
that is moving toward commercialization;

(C) to require agencies to report to the Administration,
not less frequently than annually, all instances in which
an agency pursued research, development, or production of
a technology developed by a small business concern using
an award made under the SBIR program of that agency,
and determined that it was not practicable to enter into a
follow-on non-SBIR program funding agreement with the
small business concern, which report shall include, at a
minimum—
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(i) the reasons why the follow-on funding agreement
with the small business concern was not practicable;

(i1) the identity of the entity with which the agency
contracted to perform the research, development, or
production; and

(iii) a description of the type of funding agreement
under which the research, development, or production
was obtained; and

(D) to implement subsection (v), including establishing
standardized procedures for the provision of information
pursuant to subsection (k)(3).

(k) DATABASE.—

(1) PuBLIC DATABASE.—Not later than 180 days after the
date of the enactment of the Small Business Innovation Re-
search Program Reauthorization Act of 2000, the Adminis-
trator shall develop, maintain, and make available to the pub-
lic a searchable, up-to-date, electronic database that includes—

(A) the name, size, location, and an identifying number
assigned by the Administrator, of each small business con-
cern that has received a Phase I or Phase II SBIR or STTR
award from a Federal agency;

(B) a description of each Phase I or Phase II SBIR or
STTR award received by that small business concern, in-
cluding—

(i) an abstract of the project funded by the award,
excluding any proprietary information so identified by
the small business concern;

(ii) the Federal agency making the award; and

(iii) the date and amount of the award,;

(C) an identification of any business concern or sub-
sidiary established for the commercial application of a
product or service for which an SBIR or STTR award is
made;

(D) information regarding mentors and Mentoring Net-
works, as required by section 35(d);

(IE) with respect to assistance under the STTR program
only—

(1) whether the small business concern or the re-
search institution initiated their collaboration on each
assisted STTR project;

(i) whether the small business concern or the re-
search institution originated any technology relating
to the assisted STTR project;

(iii) the length of time it took to negotiate any li-
censing agreement between the small business concern
and the research institution under each assisted STTR
project; and

(iv) how the proceeds from commercialization, mar-
keting, or sale of technology resulting from each as-
sisted STTR project were allocated (by percentage) be-
tween the small business concern and the research in-
stitution; and

(F) for each small business concern that has received a
Phase I or Phase II SBIR or STTR award from a Federal
agency, whether the small business concern—
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(i) has venture capital, hedge fund, or private equity
firm investment and, if so, whether the small business
concern is registered as majority-owned by multiple
venture capital operating companies, hedge funds, or
private equity firms as required under subsection
(dd)(3);

(ii) is owned by a woman or has a woman as a prin-
cipal investigator;

(iii) is owned by a socially or economically disadvan-
taged individual or has a socially or economically dis-
advantaged individual as a principal investigator;

(iv) is owned by a faculty member or a student of an
institution of higher education, as that term is defined
in section 101 of the Higher Education Act of 1965 (20
U.S.C. 1001); or

(v) received assistance under the Federal and State
Technology Partnership Program (FAST Program).

(2) GOVERNMENT DATABASE.—Not later than 90 days after
the date of enactment of the SBIR/STTR Reauthorization Act
of 2011, the Administrator, in consultation with Federal agen-
cies required to have an SBIR program pursuant to subsection
(f)(1) or an STTR program pursuant to subsection (n)(1), shall
develop and maintain a database to be used exclusively for
SBIR and STTR program evaluation that—

(A) contains for each small business concern that applies
for, submits a proposal for, or receives an award under
Phase I or Phase II of the SBIR program or the STTR pro-
gram—

(i) the name, size, and location of, and the identi-
fying number assigned by the Administration to, the
small business concern;

(ii) an abstract of the applicable project;

(iii) the specific aims of the project;

(iv) the number of employees of the small business
concern;

(v) the names and titles of the key individuals that
will carry out the project, the position each key indi-
vidual holds in the small business concern, and con-
tact information for each key individual,

(vi) the percentage of effort each individual de-
scribed in clause (v) will contribute to the project;

(vii) whether the small business concern is majority-
owned by multiple venture capital operating compa-
nies, hedge funds, or private equity firms; and

(viii) the Federal agency to which the application is
made and contact information for the person or office
within the Federal agency that is responsible for re-
viewing applications and making awards under the
SBIR program or the STTR program,;

(B) contains for each Phase II award made by a Federal
agency—

(i) information collected in accordance with para-
graph (3) on revenue from the sale of new products or
services resulting from the research conducted under
the award;
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(i) information collected in accordance with para-
graph (3) on additional investment from any source,
other than Phase I or Phase II SBIR or STTR awards,
to further the research and development conducted
under the award; and

(iii) any other information received in connection
with the award that the Administrator, in conjunction
with the SBIR and STTR program managers of Fed-
eral agencies, considers relevant and appropriate;

(C) includes any narrative information that a small busi-
ness concern receiving a Phase II award voluntarily sub-
mits to further describe the outputs and outcomes of its
awards;

(D) includes, for each awardee—

(i) the name, size, and location of, and any identi-
fying number assigned by the Administrator to, the
awardee;

(i1) whether the awardee has venture capital, hedge
fund, or private equity firm investment and, if so—

(I) the amount of venture capital, hedge fund, or
private equity firm investment as of the date of
the award,;

(II) the percentage of ownership of the awardee
held by a venture capital operating company,
hedge fund, or private equity firm, including
whether the awardee is majority-owned by mul-
tiple venture capital operating companies, hedge
funds, or private equity firms; and

(ITI) the amount of additional capital that the
awardee has invested in the SBIR or STTR tech-
nology, which information shall be collected on an
annual basis;

(iii) the names and locations of any affiliates of the
awardee;

(iv) the number of employees of the awardee;

(v) the number of employees of the affiliates of the
awardee; and

(vi) the names of, and the percentage of ownership
of the awardee held by—

(I) any individual who is not a citizen of the
United States or a lawful permanent resident of
the United States; or

(II) any person that is not an individual and is
not organized under the laws of a State or the
United States;

(E) includes any other data collected by or available to
any Federal agency that such agency considers may be
useful for SBIR or STTR program evaluation;

(F) is available for use solely for program evaluation
purposes by the Federal Government or, in accordance
with policy directives issued by the Administration, by
other authorized persons who are subject to a use and non-
disclosure agreement with the Federal Government cov-
ering the use of the database; and
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(G) includes a timely and accurate list of any individual
or small business concern that has participated in the
SBIR program or STTR program that has been—

(i) convicted of a fraud-related crime involving fund-
ing received under the SBIR program or STTR pro-
gram; or

(i) found civilly liable for a fraud-related violation
involving funding received under the SBIR program or
STTR program.

(3) UPDATING INFORMATION FOR DATABASE.—

(A) IN GENERAL.—A small business concern applying for
a Phase Il award under this section shall be required to
update information in the database established under this
subsection for any prior Phase II award received by that
small business concern. In complying with this paragraph,
a small business concern may apportion sales or additional
investment information relating to more than one Phase II
award among those awards, if it notes the apportionment
for each award.

(B) ANNUAL UPDATES UPON TERMINATION.—A small busi-
n}?sil concern receiving a Phase II award under this section
shall—

(i) update information in the database concerning
thzat award at the termination of the award period;
an

(ii) be requested to voluntarily update such informa-
tion annually thereafter for a period of 5 years.

(C) GOVERNMENT DATABASE.—Not later than 60 days
after the date established by a Federal agency for submit-
ting applications or proposals for a Phase I or Phase II
award under the SBIR program or STTR program, the
head of the Federal agency shall submit to the Adminis-
trator the data required under paragraph (2) with respect
to each small business concern that applies or submits a
proposal for the Phase I or Phase II award.

(4) PROTECTION OF INFORMATION.—Information provided
under paragraph (2) shall be considered privileged and con-
fidential and not subject to disclosure pursuant to section 552
of title 5, United States Code.

(5) RULE OF CONSTRUCTION.—Inclusion of information in the
database under this subsection shall not be considered to be
publication for purposes of subsection (a) or (b) of section 102
of title 35, United States Code.

(I) REPORTING OF AWARDS MADE FROM SINGLE PROPOSAL, TO
MuLTIPLE AWARD WINNERS, OR TO CRITICAL TECHNOLOGY ToOP-
ICS.—

(1) SINGLE PROPOSAL.—If a Federal agency required to estab-
lish an SBIR program under subsection (f) makes an award
with respect to an SBIR solicitation topic or subtopic for which
the agency received only 1 proposal, the agency shall provide
written justification for making the award in its next quarterly
report to the Administration and in the agency’s next annual
report required under subsection (g)(8).

(2) MULTIPLE AWARDS.—An agency referred to in paragraph
(1) shall include in its next annual report required under sub-
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section (g)(8) an accounting of the awards the agency has made
for Phase I of an SBIR program during the reporting period to
entities that have received more than 15 awards for the Phase
II of an SBIR program during the preceding 5 fiscal years.

(3) CRITICAL TECHNOLOGY AWARDS.—An agency referred to in
paragraph (1) shall include in its next annual report required
under subsection (g)(8), an accounting of the number of awards
it has made to critical technology topics, as defined in sub-
section (g)(3), including an identification of the specific critical
technologies topics, and the percentage by number and dollar
amount of the agency’s total SBIR awards to such critical tech-
nology topics.

(m) TERMINATION.—The authorization to carry out the Small
Business Innovation Research Program established under this sec-
tion shall terminate on September 30, 2022.

(n) REQUIRED EXPENDITURES FOR STTR BY FEDERAL AGENCIES.—

(1) REQUIRED EXPENDITURE AMOUNTS.—

(A) IN GENERAL.—With respect to each fiscal year
through fiscal year 2022, each Federal agency that has an
extramural budget for research, or research and develop-
ment, in excess of $1,000,000,000 for that fiscal year, shall
expend with small business concerns not less than the per-
centage of that extramural budget specified in subpara-
graph (B), specifically in connection with STTR programs
that meet the requirements of this section and any policy
directives and regulations issued under this section.

(B) EXPENDITURE AMOUNTS.—The percentage of the ex-
tramural budget required to be expended by an agency in
accordance with subparagraph (A) shall be—

(i) 0.15 percent for each fiscal year through fiscal
year 2003;

(ii) 0.3 percent for each of fiscal years 2004 through
2011,

(ii1) 0.35 percent for each of fiscal years 2012 and
2013;

(iv) 0.40 percent for each of fiscal years 2014 and
2015; and

(v) 0.45 percent for fiscal year 2016 and each fiscal
year thereafter.

(2) LiMITATIONS.—A Federal agency shall not—

(A) use any of its STTR budget established pursuant to
paragraph (1) for the purpose of funding administrative
costs of the program, including costs associated with sala-
ries and expenses, or, in the case of a small business con-
cern or a research institution, costs associated with sala-
ries, expenses, and administrative overhead (other than
those direct or indirect costs allowable under guidelines of
the Office of Management and Budget and the govern-
mentwide Federal Acquisition Regulation issued in accord-
ance with section 25(c)(1) of the Office of Federal Procure-
ment Policy Act); or

(B) make available for the purpose of meeting the re-
quirements of paragraph (1) an amount of its extramural
budget for basic research which exceeds the percentage
specified in paragraph (1).
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(3) EXCLUSION OF CERTAIN FUNDING AGREEMENTS.—Funding
agreements with small business concerns for research or re-
search and development which result from competitive or sin-
gle source selections other than an STTR program shall not be
considered to meet any portion of the percentage requirements
of paragraph (1).

(o) FEDERAL AGENCY STTR AuTHORITY.—Each Federal agency
required to establish an STTR program in accordance with sub-
section (n) and regulations issued under this Act, shall—

(1) unilaterally determine categories of projects to be in-
cluded in its STTR program;

(2) issue STTR solicitations in accordance with a schedule
determined cooperatively with the Administration;

(3) unilaterally determine research topics within the agency’s
STTR solicitations, giving special consideration to broad re-
search topics and to topics that further 1 or more critical tech-
nologies, as identified—

(A) by the National Critical Technologies Panel (or its
successor) in reports required under section 603 of the Na-
tional Science and Technology Policy, Organization, and
Priorities Act of 1976; or

(B) by the Secretary of Defense, in accordance with sec-
tion 2522 of title 10, United States Code;

(4)(A) unilaterally receive and evaluate proposals resulting
from STTR solicitations; and

(B) make a final decision on each proposal submitted under
the STTR program—

(i) not later than 1 year after the date on which the ap-
plicable solicitation closes, if with respect to the National
Institutes of Health or the National Science Foundation, or
90 days after the date on which the applicable solicitation
closes, if with respect to any other participating agency; or

(i1) if the Administrator authorizes an extension for a so-
licitation, not later than 90 days after the date that would
be applicable to the agency under clause (i);

(5) unilaterally select awardees for its STTR funding agree-
ments and inform each awardee under such an agreement, to
the extent possible, of the expenses of the awardee that will be
allowable under the funding agreement;

(6) administer its own STTR funding agreements (or delegate
such administration to another agency);

(7) make payments to recipients of STTR funding agree-
ments on the basis of progress toward or completion of the
funding agreement requirements and, in all cases, make pay-
ment to recipients under such agreements in full, subject to
audit, on or before the last day of the 12-month period begin-
ning on the date of the completion of such requirements;

(8) include, as part of its annual performance plan as re-
quired by subsections (a) and (b) of section 1115 of title 31,
United States Code, a section on its STTR program, and shall
submit such section to the Committee on Small Business of the
Senate, and the Committee on Science and the Committee on
Small Business of the House of Representatives;

(9) collect annually, and maintain in a common format in ac-
cordance with the simplified reporting requirements under
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subsection (v), such information from applicants and awardees
as is necessary to assess the STTR program outputs and out-
comes, including information necessary to maintain the data-
base described in subsection (k), including—

(A) whether an applicant or awardee—

(i) has venture capital, hedge fund, or private equity
firm investment or is majority-owned by multiple ven-
ture capital operating companies, hedge funds, or pri-
vate equity firms and, if so—

(I) the amount of venture capital, hedge fund, or
private equity firm investment that the applicant
or awardee has received as of the date of the ap-
plication or award, as applicable; and

(IT) the amount of additional capital that the ap-
plicant or awardee has invested in the STTR tech-
nology;

(ii) has an investor that—

(I) is an individual who is not a citizen of the
United States or a lawful permanent resident of
the United States and, if so, the name of any such
individual; or

(IT) is a person that is not an individual and is
not organized under the laws of a State or the
United States and, if so, the name of any such
person;

(iii) is owned by a woman or has a woman as a prin-
cipal investigator;

(iv) is owned by a socially or economically disadvan-
taged individual or has a socially or economically dis-
advantaged individual as a principal investigator;

(v) is a faculty member or a student of an institution
of higher education, as that term is defined in section
101 of the Higher Education Act of 1965 (20 U.S.C.
1001); or

(vi) is located in a State in which the total value of
contracts awarded to small business concerns under
all STTR programs is less than the total value of con-
tracts awarded to small business concerns in a major-
ity of other States, as determined by the Adminis-
trator in biennial fiscal years, beginning with fiscal
year 2008, based on the most recent statistics com-
piled by the Administrator;

(B) if an awardee receives an award in an amount that
is more than the award guidelines under this section, a
statement from the agency that justifies the award
amount; and

(C) data with respect to the Federal and State Tech-
nology Partnership Program (FAST Program);

(10) submit an annual report on the STTR program to the
Administration and the Office of Science and Technology Pol-
icy;

(11) adopt the agreement developed by the Administrator
under subsection (w) as the agency’s model agreement for allo-
cating between small business concerns and research institu-
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tions intellectual property rights and rights, if any, to carry out
follow-on research, development, or commercialization;

(12) develop, in consultation with the Office of Federal Pro-
curement Policy and the Office of Government Ethics, proce-
dures to ensure that federally funded research and develop-
ment centers (as defined in subsection (e)(8)) that participate
in STTR agreements—

(A) are free from organizational conflicts of interests rel-
ative to the STTR program;

(B) do not use privileged information gained through
work performed for an STTR agency or private access to
STTR agency personnel in the development of an STTR
proposal; and

(C) use outside peer review, as appropriate;

(13) not later than July 31, 1993, develop procedures for as-
sessing the commercial merit and feasibility of STTR pro-
posals, as evidenced by—

(A) the small business concern’s record of successfully
commercializing STTR or other research;

(B) the existence of Phase II funding commitments from
private sector or non-STTR funding sources;

(C) the existence of Phase III follow-on commitments for
the subject of the research; and

(D) the presence of other indicators of the commercial
potential of the idea;

(14) implement an outreach program to research institutions
and small business concerns for the purpose of enhancing its
STTR program, in conjunction with any such outreach done for
purposes of the SBIR program;

(15) provide for and fully implement the tenets of Executive
Or(dller No. 13329 (Encouraging Innovation in Manufacturing);
an

(16) provide timely notice to the Administrator of any case
or controversy before any Federal judicial or administrative tri-
bunal concerning the STTR program of the Federal agency.

(p) STTR PoLicYy DIRECTIVE.—

(1) IssuANCE.—The Administrator shall issue a policy direc-
tive for the general conduct of the STTR programs within the
Federal Government. Such policy directive shall be issued after
consultation with—

(A) the heads of each of the Federal agencies required by
subsection (n) to establish an STTR program;

(B) the Under Secretary of Commerce for Intellectual
Property and Director of the United States Patent and
Trademark Office; and

(IC) the Director of the Office of Federal Procurement
Policy.

(2) CONTENTS.—The policy directive required by paragraph
(1) shall provide for—

(A) simplified, standardized, and timely STTR solicita-
tions;

(B) a simplified, standardized funding process that pro-
vides for—

(i) the timely receipt and review of proposals;
(ii) outside peer review, if appropriate;
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(ii1) protection of proprietary information provided in
proposals;

(iv) selection of awardees;

(v) retention by a small business concern of the
rights to data generated by the concern in the per-
formance of an STTR award for a period of not less
than 4 years;

(vi) continued use by a small business concern, as a
directed bailment, of any property transferred by a
Federal agency to the small business concern in Phase
II of the STTR program for a period of not less than
2 years, beginning on the initial date of the concern’s
participation in Phase III of such program,;

(vii) cost sharing;

(viii) cost principles and payment schedules; and

(ix) 1-year awards for Phase I of an STTR program,
generally not to exceed $150,000, and 2-year awards
for Phase II of an STTR program, generally not to ex-
ceed $1,000,000, (each of which the Administrator
shall adjust for inflation annually) greater or lesser
amounts to be awarded at the discretion of the award-
ing agency, and shorter or longer periods of time to be
approved at the discretion of the awarding agency
where appropriate for a particular project;

(C) minimizing regulatory burdens associated with par-
ticipation in STTR programs;

(D) guidelines for a model agreement, to be used by all
agencies, for allocating between small business concerns
and research institutions intellectual property rights and
rights, if any, to carry out follow-on research, development,
or commercialization;

(E) procedures to ensure that—

(i) a recipient of an STTR award is a small business
concern, as defined in section 3 and the regulations
promulgated thereunder; and

(i) such small business concern exercises manage-
ment and control of the performance of the STTR
funding agreement pursuant to a business plan pro-
viding for the commercialization of the technology that
is the subject matter of the award; and

(F) procedures to ensure, to the extent practicable, that
an agency which intends to pursue research, development,
or production of a technology developed by a small busi-
ness concern under an STTR program enters into follow-
on, non-STTR funding agreements with the small business
concern for such research, development, or production.

(3) MODIFICATIONS.—Not later than 120 days after the date
of enactment of this paragraph, the Administrator shall modify
the policy directive issued pursuant to this subsection to clarify
that the rights provided for under paragraph (2)(B)(v) apply to
all Federal funding awards under this section, including Phase
I, Phase II, and Phase III.

(q) DISCRETIONARY TECHNICAL ASSISTANCE.—

(1) IN GENERAL.—Each Federal agency required by this sec-

tion to conduct an SBIR program or STTR program may enter



28

into an agreement with a vendor selected under paragraph (2)
to provide small business concerns engaged in SBIR or STTR
projects with technical assistance services, such as access to a
network of scientists and engineers engaged in a wide range of
technologies, or access to technical and business literature
available through on-line data bases, for the purpose of assist-
ing such concerns in—
(A) making better technical decisions concerning such
projects;
(B) solving technical problems which arise during the
conduct of such projects;
(C) minimizing technical risks associated with such
projects; and
(D) developing and commercializing new commercial
products and processes resulting from such projects.

(2) VENDOR SELECTION.—Each agency may select a vendor to
assist small business concerns to meet the goals listed in para-
graph (1) for a term not to exceed 5 years. Such selection shall
be competitive and shall utilize merit-based criteria.

(3) ADDITIONAL TECHNICAL ASSISTANCE.—

(A) PHASE 1.—A Federal agency described in paragraph
(1) may—

(i) provide to the recipient of a Phase I SBIR or
STTR award, through a vendor selected under para-
graph (2), the services described in paragraph (1), in
an amount equal to not more than $5,000 per year; or

(i) authorize the recipient of a Phase I SBIR or
STTR award to purchase the services described in

aragraph (1), in an amount equal to not more than
55,000 per year, which shall be in addition to the
amount of the recipient’s award.

(B) PHASE 11.—A Federal agency described in paragraph
(1) may—

(i) provide to the recipient of a Phase II SBIR or
STTR award, through a vendor selected under para-
graph (2), the services described in paragraph (1), in
an amount equal to not more than $5,000 per year; or

(i1) authorize the recipient of a Phase II SBIR or
STTR award to purchase the services described in

aragraph (1), in an amount equal to not more than
55,000 per year, which shall be in addition to the
amount of the recipient’s award.

(C) FLEXIBILITY.—In carrying out subparagraphs (A) and
(B), each Federal agency shall provide the allowable
amounts to a recipient that meets the eligibility require-
ments under the applicable subparagraph, if the recipient
requests to seek technical assistance from an individual or
entity other than the vendor selected under paragraph (2)
by the Federal agency.

(D) LIMITATION.—A Federal agency may not—

(i) use the amounts authorized under subparagraph
(A) or (B) unless the vendor selected under paragraph
(2) provides the technical assistance to the recipient;
or



29

(ii) enter a contract with a vendor under paragraph
(2) under which the amount provided for technical as-
sistance is based on total number of Phase I or Phase
II awards.

(r) PHASE III AGREEMENTS, COMPETITIVE PROCEDURES, AND JUS-
TIFICATION FOR AWARDS.—

(1) IN GENERAL.—In the case of a small business concern
that is awarded a funding agreement for Phase II of an SBIR
or STTR program, a Federal agency may enter into a Phase III
agreement with that business concern for additional work to be
performed during or after the Phase II period. The Phase II
funding agreement with the small business concern may, at
the discretion of the agency awarding the agreement, set out
the procedures applicable to Phase III agreements with that
agency or any other agency.

(2) DEFINITION.—In this subsection, the term “Phase III
agreement” means a follow-on, non-SBIR or non-STTR funded
contract as described in paragraph (4)(C) or paragraph (6)(C)
of subsection (e).

(3) INTELLECTUAL PROPERTY RIGHTS.—Each funding agree-
ment under an SBIR or STTR program shall include provisions
setting forth the respective rights of the United States and the
small business concern with respect to intellectual property
rights and with respect to any right to carry out follow-on re-
search.

(4) COMPETITIVE PROCEDURES AND JUSTIFICATION FOR
AWARDS.—To the greatest extent practicable, Federal agencies
and Federal prime contractors shall—

(A) consider an award under the SBIR program or the
STTR program to satisfy the requirements under section
2304 of title 10, United States Code, and any other appli-
cable competition requirements; and

(B) issue, without further justification, Phase III awards
relating to technology, including sole source awards, to the
SBIR and STTR award recipients that developed the tech-
nology.

(s) COMPETITIVE SELECTION PROCEDURES FOR SBIR AND STTR
ProGrRAMS.—AIll funds awarded, appropriated, or otherwise made
available in accordance with subsection (f) or (n) must be awarded
pursuant to competitive and merit-based selection procedures.

(t) INCLUSION IN STRATEGIC PLANS.—Program information relat-
ing to the SBIR and STTR programs shall be included by each Fed-
eral agency in any update or revision required of the Federal agen-
cy under section 306(b) of title 5, United States Code.

(u) COORDINATION OF TECHNOLOGY DEVELOPMENT PROGRAMS.—

(1) DEFINITION OF TECHNOLOGY DEVELOPMENT PROGRAM.—In
this subsection, the term “technology development program”
means—

(A) the Experimental Program to Stimulate Competitive
Research of the National Science Foundation, as estab-
lished under section 113 of the National Science Founda-
tion Authorization Act of 1988 (42 U.S.C. 1862g);

(B) the Defense Experimental Program to Stimulate
Competitive Research of the Department of Defense;
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(C) the Experimental Program to Stimulate Competitive
Research of the Department of Energy;

(D) the Experimental Program to Stimulate Competitive
Research of the Environmental Protection Agency;

(E) the Experimental Program to Stimulate Competitive
Research of the National Aeronautics and Space Adminis-
tration;

(F) the Institutional Development Award Program of the
National Institutes of Health; and

(G) the National Research Initiative Competitive Grants
Program of the Department of Agriculture.

(2) COORDINATION REQUIREMENTS.—Each Federal agency
that is subject to subsection (f) and that has established a tech-
nology development program may, in each fiscal year, review
for funding under that technology development program—

(A) any proposal to provide outreach and assistance to
one or more small business concerns interested in partici-
pating in the SBIR program, including any proposal to
make a grant or loan to a company to pay a portion or all
of the cost of developing an SBIR proposal, from an entity,
organization, or individual located in—

(i) a State that is eligible to participate in that pro-
gram; or
(i1) a State described in paragraph (3); or

(B) any proposal for Phase I of the SBIR program, if the
proposal, though meritorious, is not funded through the
SBIR program for that fiscal year due to funding re-
straints, from a small business concern located in—

(i) a State that is eligible to participate in a tech-
nology development program; or
(ii) a State described in paragraph (3).

(3) ADDITIONALLY ELIGIBLE STATE.—A State referred to in
subparagraph (A)(ii) or (B)(ii) of paragraph (2) is a State in
which the total value of contracts awarded to small business
concerns under all SBIR programs is less than the total value
of contracts awarded to small business concerns in a majority
of other States, as determined by the Administrator in biennial
fiscal years, beginning with fiscal year 2000, based on the most
recent statistics compiled by the Administrator.

(v) REDUCING PAPERWORK AND COMPLIANCE BURDEN.—

(1) STANDARDIZATION OF REPORTING REQUIREMENTS.—The
Administrator shall work with the Federal agencies required
by this section to have an SBIR or STTR program to stand-
ardize reporting requirements for the collection of data from
SBIR or STTR applicants and awardees, including data for in-
clusion in the database under subsection (k), taking into con-
sideration the unique needs of each agency, and to the extent
possible, permitting the updating of previously reported infor-
mation by electronic means. Such requirements shall be de-
signed to minimize the burden on small businesses.

(2) SIMPLIFICATION OF APPLICATION AND AWARD PROCESS.—
Not later than 1 year after the date of enactment of this para-
graph, and after a period of public comment, the Administrator
shall issue regulations or guidelines, taking into consideration
the unique needs of each Federal agency, to ensure that each
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Federal agency required to carry out an SBIR program or
STTR program simplifies and standardizes the program pro-
posal, selection, contracting, compliance, and audit procedures
for the SBIR program or STTR program of the Federal agency
(including procedures relating to overhead rates for applicants
and documentation requirements) to reduce the paperwork and
regulatory compliance burden on small business concerns ap-
plying to and participating in the SBIR program or STTR pro-
gram.
(w) STTR MODEL AGREEMENT FOR INTELLECTUAL PROPERTY
RiGHTS.—

(1) IN GENERAL.—The Administrator shall promulgate regu-
lations establishing a single model agreement for use in the
STTR program that allocates between small business concerns
and research institutions intellectual property rights and
rights, if any, to carry out follow-on research, development, or
commercialization.

(2) OPPORTUNITY FOR COMMENT.—In promulgating regula-
tions under paragraph (1), the Administrator shall provide to
affected agencies, small business concerns, research institu-
tions, and other interested parties the opportunity to submit
written comments.

(x) RESEARCH AND DEVELOPMENT Focus.—

(1) REVISION AND UPDATE OF CRITERIA AND PROCEDURES OF
IDENTIFICATION.—In carrying out subsection (g), the Secretary
of Defense shall, not less often than once every 4 years, revise
and update the criteria and procedures utilized to identify
areas of the research and development efforts of the Depart-
ment of Defense which are suitable for the provision of funds
under the Small Business Innovation Research Program and
the Small Business Technology Transfer Program.

(2) UTILIZATION OF PLANS.—The criteria and procedures de-
scribed in paragraph (1) shall be developed through the use of
the most current versions of the following plans:

(A) The Joint Warfighting Science and Technology Plan
required under section 270 of the National Defense Au-
thorization Act for Fiscal Year 1997 (Public Law 104-201;
10 U.S.C. 2501 note).

(B) The Defense Technology Area Plan of the Depart-
ment of Defense.

(C) The Basic Research Plan of the Department of De-
fense.

(3) INPUT IN IDENTIFICATION OF AREAS OF EFFORT.—The cri-
teria and procedures described in paragraph (1) shall include
input in the identification of areas of research and develop-
ment efforts described in that paragraph from Department of
Defense program managers (PMs) and program executive offi-
cers (PEOs).

(y) COMMERCIALIZATION READINESS PROGRAM.—

(1) IN GENERAL.—The Secretary of Defense and the Secretary
of each military department is authorized to create and admin-
ister a “Commercialization Readiness Program” to accelerate
the transition of technologies, products, and services developed
under the Small Business Innovation Research Program or
Small Business Technology Transfer Program to Phase III, in-
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cluding the acquisition process. The authority to create and ad-
minister a Commercialization Readiness Program under this
subsection may not be construed to eliminate or replace any
other SBIR program or STTR program that enhances the in-
sertion or transition of SBIR or STTR technologies, including
any such program in effect on the date of enactment of the Na-
tional Defense Authorization Act for Fiscal Year 2006 (Public
Law 109-163; 119 Stat. 3136).

(2) IDENTIFICATION OF RESEARCH PROGRAMS FOR ACCELER-
ATED TRANSITION TO ACQUISITION PROCESS.—In carrying out
the Commercialization Readiness Program, the Secretary of
Defense and the Secretary of each military department shall
identify research programs of the Small Business Innovation
Research Program or Small Business Technology Transfer Pro-
gram that have the potential for rapid transitioning to Phase
IIT and into the acquisition process.

(3) LIMITATION.—No research program may be identified
under paragraph (2) unless the Secretary of the military de-
partment concerned certifies in writing that the successful
transition of the program to Phase III and into the acquisition
process is expected to meet high priority military requirements
of such military department.

(4) FUNDING.—

(A) IN GENERAL.—The Secretary of Defense and each
Secretary of a military department may use not more than
an amount equal to 1 percent of the funds available to the
Department of Defense or the military department pursu-
ant to the Small Business Innovation Research Program
for payment of expenses incurred to administer the Com-
mercialization Readiness Program under this subsection.
(A(B) LiMITATIONS.—The funds described in subparagraph

—

(i) shall not be subject to the limitations on the use
of funds in subsection (f)(2); and
(i1) shall not be used to make Phase III awards.

(5) INSERTION INCENTIVES.—For any contract with a value of
notdless than $100,000,000, the Secretary of Defense is author-
ized to—

(A) establish goals for the transition of Phase III tech-
nologies in subcontracting plans; and

(B) require a prime contractor on such a contract to re-
port the number and dollar amount of contracts entered
into by that prime contractor for Phase III SBIR or STTR
projects.

(6) GOAL FOR SBIR AND STTR TECHNOLOGY INSERTION.—The
Secretary of Defense shall—

(A) set a goal to increase the number of Phase II SBIR
contracts and the number of Phase II STTR contracts
awarded by the Secretary that lead to technology transi-
tion into programs of record or fielded systems;

(B) use incentives in effect on the date of enactment of
the SBIR/STTR Reauthorization Act of 2011, or create new
incentives, to encourage agency program managers and
prime contractors to meet the goal under subparagraph

(A); and
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(C) submit to the Administrator for inclusion in the an-
nual report under subsection (b)(7)—

(1) the number and percentage of Phase II SBIR and
STTR contracts awarded by the Secretary that led to
technology transition into programs of record or field-
ed systems;

(i1) information on the status of each project that re-
ceived funding through the Commercialization Readi-
ness Program and efforts to transition those projects
into programs of record or fielded systems; and

(ii1) a description of each incentive that has been
used by the Secretary under subparagraph (B) and the
effectiveness of that incentive with respect to meeting
the goal under subparagraph (A).

(z) ENCOURAGING INNOVATION IN ENERGY EFFICIENCY.—

(1) FEDERAL AGENCY ENERGY-RELATED PRIORITY.—In carrying
out its duties under this section relating to SBIR and STTR so-
licitations by Federal departments and agencies, the Adminis-
trator shall—

(A) ensure that such departments and agencies give high
priority to small business concerns that participate in or
conduct energy efficiency or renewable energy system re-
search and development projects; and

(B) include in the annual report to Congress under sub-
section (b)(7) a determination of whether the priority de-
scribed in subparagraph (A) is being carried out.

(2) CONSULTATION REQUIRED.—The Administrator shall con-
sult with the heads of other Federal departments and agencies
in determining whether priority has been given to small busi-
ness concerns that participate in or conduct energy efficiency
or renewable energy system research and development
projects, as required by this subsection.

(3) GUIDELINES.—The Administrator shall, as soon as is
practicable after the date of enactment of this subsection, issue
guidelines and directives to assist Federal agencies in meeting
the requirements of this subsection.

(4) DEFINITIONS.—In this subsection—

(A) the term “biomass”™—

(i) means any organic material that is available on
a renewable or recurring basis, including—

(I) agricultural crops;

(IT) trees grown for energy production;

(ITI) wood waste and wood residues;

(IV) plants (including aquatic plants and
grasses);

(V) residues;

(VI) fibers;

(VII) animal wastes and other waste materials;
and

(VIII) fats, oils, and greases (including recycled
fats, oils, and greases); and

(ii) does not include—

(I) paper that is commonly recycled; or
(IT) unsegregated solid waste;
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(B) the term “energy efficiency project” means the instal-
lation or upgrading of equipment that results in a signifi-
cant reduction in energy usage; and

(C) the term “renewable energy system” means a system
of energy derived from—

(1) a wind, solar, biomass (including biodiesel), or
geothermal source; or
(i) hydrogen derived from biomass or water using
an energy source described in clause (i).
(aa) LIMITATION ON SIZE OF AWARDS.—

(1) LiMITATION.—No Federal agency may issue an award
under the SBIR program or the STTR program if the size of
the award exceeds the award guidelines established under this
section by more than 50 percent.

(2) MAINTENANCE OF INFORMATION.—Participating agencies
shall maintain information on awards exceeding the guidelines
established under this section, including—

(A) the amount of each award;

(B) a justification for exceeding the guidelines for each
award;

(éj) the identity and location of each award recipient;
an

(D) whether an award recipient has received any ven-
ture capital, hedge fund, or private equity firm investment
and, if so, whether the recipient is majority-owned by mul-
tiple venture capital operating companies, hedge funds, or
private equity firms.

(3) REPORTS.—The Administrator shall include the informa-
tion described in paragraph (2) in the annual report of the Ad-
ministrator to Congress.

(4) WAIVER FOR SPECIFIC TOPIC.—Upon the receipt of an ap-
plication from a Federal agency, the Administrator may grant
a waiver from the requirement under paragraph (1) with re-
spect to a specific topic (but not for the agency as a whole) for
a fiscal year if the Administrator determines, based on the in-
formation contained in the application from the agency, that—

(A) the requirement under paragraph (1) will interfere
with the ability of the agency to fulfill its research mission
through the SBIR program or the STTR program; and

(B) the agency will minimize, to the maximum extent
possible, the number of awards that do not satisfy the re-
quirement under paragraph (1) to preserve the nature and
intent of the SBIR program and the STTR program.

(5) RULE OF CONSTRUCTION.—Nothing in this subsection
shall be construed to prevent a Federal agency from
supplementing an award under the SBIR program or the STTR
program using funds of the Federal agency that are not part
of the SBIR program or the STTR program of the Federal
agency.

(bb) SUBSEQUENT PHASE II AWARDS.—

(1) AGENCY FLEXIBILITY.—A small business concern that re-
ceived a Phase I award from a Federal agency under this sec-
tion shall be eligible to receive a subsequent Phase II award
from another Federal agency, if the head of each relevant Fed-
eral agency or the relevant component of the Federal agency
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makes a written determination that the topics of the relevant
awards are the same and both agencies report the awards to
the Administrator for inclusion in the public database under
subsection (k).

(2) SBIR AND STTR PROGRAM FLEXIBILITY.—A small business
concern that received a Phase I award under this section under
the SBIR program or the STTR program may receive a subse-
quent Phase II award in either the SBIR program or the STTR
program and the participating agency or agencies shall report
the awards to the Administrator for inclusion in the public
database under subsection (k).

(3) PREVENTING DUPLICATIVE AWARDS.—The head of a Fed-
eral agency shall verify that any activity to be performed with
respect to a project with a Phase I or Phase II SBIR or STTR
award has not been funded under the SBIR program or STTR
program of another Federal agency.

(cc) PHASE FLEXIBILITY.—During fiscal years 2012 through 2017,
the National Institutes of Health, the Department of Defense, and
the Department of Education may each provide to a small business
concern an award under Phase II of the SBIR program with respect
to a project, without regard to whether the small business concern
was provided an award under Phase I of an SBIR program with re-
spect to such project, if the head of the applicable agency deter-
mines that the small business concern has completed the deter-
minations described in subsection (e)(4)(A) with respect to such
project despite not having been provided a Phase I award.

(dd) PARTICIPATION OF SMALL BUSINESS CONCERNS MAJORITY-
OWNED BY VENTURE CAPITAL OPERATING COMPANIES, HEDGE
FunDs, OR PRIVATE EQUITY FIRMS IN THE SBIR PROGRAM.—

(1) AutHORITY.—Upon providing a written determination de-
scribed in paragraph (2) to the Administrator, the Committee
on Small Business and Entrepreneurship of the Senate, and
the Committee on Small Business and the Committee on
Science, Space, and Technology of the House of Representa-
tives, not later than 30 days before the date on which any such
award is made—

(A) the Director of the National Institutes of Health, the
Secretary of Energy, and the Director of the National
Science Foundation may award not more than 25 percent
of the funds allocated for the SBIR program of the applica-
ble Federal agency to small business concerns that are
owned in majority part by multiple venture capital oper-
ating companies, hedge funds, or private equity firms
through competitive, merit-based procedures that are open
to all eligible small business concerns; and

(B) the head of a Federal agency other than a Federal
agency described in subparagraph (A) that participates in
the SBIR program may award not more than 15 percent
of the funds allocated for the SBIR program of the Federal
agency to small business concerns that are owned in ma-
jority part by multiple venture capital operating compa-
nies, hedge funds, or private equity firms through competi-
tive, merit-based procedures that are open to all eligible
small business concerns.



36

(2) DETERMINATION.—A written determination described in
this paragraph is a written determination by the head of a
Federal agency that explains how the use of the authority
under paragraph (1) will—

(A) induce additional venture capital, hedge fund, or pri-
vate equity firm funding of small business innovations;

(B) substantially contribute to the mission of the Federal
agency;

(C) demonstrate a need for public research; and

(D) otherwise fulfill the capital needs of small business
concerns for additional financing for SBIR projects.

(3) REGISTRATION.—A small business concern that is major-
ity-owned by multiple venture capital operating companies,
hedge funds, or private equity firms and qualified for participa-
tion in the program authorized under paragraph (1) shall—

(A) register with the Administrator on the date that the
small business concern submits an application for an
award under the SBIR program; and

(B) indicate in any SBIR proposal that the small busi-
ness concern is registered under subparagraph (A) as ma-
jority-owned by multiple venture capital operating compa-
nies, hedge funds, or private equity firms.

(4) COMPLIANCE.—

(A) IN GENERAL.—The head of a Federal agency that
makes an award under this subsection during a fiscal year
shall collect and submit to the Administrator data relating
to the number and dollar amount of Phase I awards, Phase
II awards, and any other category of awards by the Fed-
eral agency under the SBIR program during that fiscal
year.

(B) ANNUAL REPORTING.—The Administrator shall in-
clude as part of each annual report by the Administration
under subsection (b)(7) any data submitted under subpara-
graph (A) and a discussion of the compliance of each Fed-
eral agency that makes an award under this subsection
during the fiscal year with the maximum percentages
under paragraph (1).

(5) ENFORCEMENT.—If a Federal agency awards more than
the percent of the funds allocated for the SBIR program of the
Federal agency authorized under paragraph (1) for a purpose
described in paragraph (1), the head of the Federal agency
shall transfer an amount equal to the amount awarded in ex-
cess of the amount authorized under paragraph (1) to the
funds for general SBIR programs from the non-SBIR and non-
STTR research and development funds of the Federal agency
not later than 180 days after the date on which the Federal
agency made the award that caused the total awarded under
paragraph (1) to be more than the amount authorized under
paragraph (1) for a purpose described in paragraph (1).

(6) FINAL DECISIONS ON APPLICATIONS UNDER THE SBIR PRO-
GRAM.—

(A) DEFINITION.—In this paragraph, the term “covered
Sﬁlall business concern” means a small business concern
that—
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(i) was not majority-owned by multiple venture cap-
ital operating companies, hedge funds, or private eq-
uity firms on the date on which the small business
concern submitted an application in response to a so-
licitation under the SBIR programs; and

(i1) on the date of the award under the SBIR pro-
gram is majority-owned by multiple venture capital
operating companies, hedge funds, or private equity
firms.

(B) IN GENERAL.—If a Federal agency does not make an
award under a solicitation under the SBIR program before
the date that is 9 months after the date on which the pe-
riod for submitting applications under the solicitation
ends—

(i) a covered small business concern is eligible to re-
ceive the award, without regard to whether the cov-
ered small business concern meets the requirements
for receiving an award under the SBIR program for a
small business concern that is majority-owned by mul-
tiple venture capital operating companies, hedge
funds, or private equity firms, if the covered small
business concern meets all other requirements for
such an award; and

(i) the head of the Federal agency shall transfer an
amount equal to any amount awarded to a covered
small business concern under the solicitation to the
funds for general SBIR programs from the non-SBIR
and non-STTR research and development funds of the
Federal agency, not later than 90 days after the date
on which the Federal agency makes the award.

(7) EVALUATION CRITERIA.—A Federal agency may not use in-
vestment of venture capital or investment from hedge funds or
private equity firms as a criterion for the award of contracts
under the SBIR program or STTR program.

(ee) COLLABORATING WITH FEDERAL LABORATORIES AND RE-
SEARCH AND DEVELOPMENT CENTERS.—

(1) AUTHORIZATION.—Subject to the limitations under this
section, the head of each participating Federal agency may
make SBIR and STTR awards to any eligible small business
concern that—

(A) intends to enter into an agreement with a Federal
laboratory or federally funded research and development
center for portions of the activities to be performed under
that award; or

(B) has entered into a cooperative research and develop-
ment agreement (as defined in section 12(d) of the Steven-
son-Wydler Technology Innovation Act of 1980 (15 U.S.C.
3710a(d))) with a Federal laboratory.

(2) PROHIBITION.—No Federal agency shall—

(A) condition an SBIR or STTR award upon entering
into agreement with any Federal laboratory or any feder-
ally funded laboratory or research and development center
for aléy portion of the activities to be performed under that
award,



38

(B) approve an agreement between a small business con-
cern receiving an SBIR or STTR award and a Federal lab-
oratory or federally funded laboratory or research and de-
velopment center, if the small business concern performs
a lesser portion of the activities to be performed under
that award than required by this section and by the SBIR
Policy Directive and the STTR Policy Directive of the Ad-
ministrator; or

(C) approve an agreement that violates any provision,
including any data rights protections provision, of this sec-
tion or the SBIR and the STTR Policy Directives.

(3) IMPLEMENTATION.—Not later than 180 days after the date
of enactment of this subsection, the Administrator shall modify
the SBIR Policy Directive and the STTR Policy Directive
issued under this section to ensure that small business con-
cerns—

(A) have the flexibility to use the resources of the Fed-
eral laboratories or federally funded research and develop-
ment centers; and

(B) are not mandated to enter into agreement with any
Federal laboratory or any federally funded laboratory or
research and development center as a condition of an
award.

(4) ADVANCE PAYMENT.—If a small business concern receiv-
ing an award under this section enters into an agreement with
a Federal laboratory or federally funded research and develop-
ment center for portions of the activities to be performed under
that award, the Federal laboratory or federally funded re-
search and development center may not require advance pay-
ment from the small business concern in an amount greater
than the amount necessary to pay for 30 days of such activi-
ties.

(ff) ADDITIONAL SBIR AND STTR AWARDS.—

(1) EXPRESS AUTHORITY FOR AWARDING A SEQUENTIAL PHASE
II AWARD.—A small business concern that receives a Phase II
SBIR award or a Phase II STTR award for a project remains
eligible to receive 1 additional Phase II SBIR award or Phase
II STTR award for continued work on that project.

(2) PREVENTING DUPLICATIVE AWARDS.—The head of a Fed-
eral agency shall verify that any activity to be performed with
respect to a project with a Phase I or Phase II SBIR or STTR
award has not been funded under the SBIR program or STTR
program of another Federal agency.

(gg) PILOT PROGRAM.—

(1) AUTHORIZATION.—The head of each covered Federal agen-
cy may allocate not more than 10 percent of the funds allo-
cated to the SBIR program and the STTR program of the cov-
ered Federal agency—

(A) for awards for technology development, testing, eval-
uation, and commercialization assistance for SBIR and
STTR Phase II technologies; or

(B) to support the progress of research, research and de-
velopment, and commercialization conducted under the
SBIR or STTR programs to Phase III.

(2) APPLICATION BY FEDERAL AGENCY.—
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(A) IN GENERAL.—A covered Federal agency may not es-
tablish a pilot program unless the covered Federal agency
makes a written application to the Administrator, not later
than 90 days before the first day of the fiscal year in which
the pilot program is to be established, that describes a
compelling reason that additional investment in SBIR or
STTR technologies is necessary, including unusually high
regulatory, systems integration, or other costs relating to
development or manufacturing of identifiable, highly prom-
ising small business technologies or a class of such tech-
nologies expected to substantially advance the mission of
the agency.

(B) DETERMINATION.—The Administrator shall—

(i) make a determination regarding an application
submitted under subparagraph (A) not later than 30
days before the first day of the fiscal year for which
the application is submitted;

(i) publish the determination in the Federal Reg-
ister; and

(iii) make a copy of the determination and any re-
lated materials available to the Committee on Small
Business and Entrepreneurship of the Senate and the
Committee on Small Business and the Committee on
Science, Space, and Technology of the House of Rep-
resentatives.

(3) MAXIMUM AMOUNT OF AWARD.—The head of a covered
Federal agency may not make an award under a pilot program
in excess of 3 times the dollar amounts generally established
for Phase II awards under subsection (j)(2)(D) or (p)(2)(B)(ix).

(4) REGISTRATION.—Any applicant that receives an award
under a pilot program shall register with the Administrator in
a registry that is available to the public.

(5) AWARD CRITERIA OR CONSIDERATION.—When making an
award under this section, the head of a covered Federal agency
shall give consideration to whether the technology to be sup-
gorted by the award is likely to be manufactured in the United

tates.

(6) REPORT.—The head of each covered Federal agency shall
include in the annual report of the covered Federal agency to
the Administrator an analysis of the various activities consid-
ered for inclusion in the pilot program of the covered Federal
agency and a statement of the reasons why each activity con-
sidered was included or not included, as the case may be.

(7) TERMINATION.—The authority to establish a pilot pro-
gram under this section expires at the end of fiscal year 2017.

(8) DEFINITIONS.—In this subsection—

(A) the term “covered Federal agency”—

(i) means a Federal agency participating in the
SBIR program or the STTR program; and

(i1) does not include the Department of Defense; and

(B) the term “pilot program” means each program estab-
lished under paragraph (1).

(hh) TIMING OF RELEASE OF FUNDING.—Federal agencies partici-
pating in the SBIR program or STTR program shall, to the extent
possible, attempt to shorten the amount of time between the provi-
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sion of notice of an award under the SBIR program or STTR pro-
gram and the subsequent release of funding with respect to the
award.

(ii)) REPORTING ON TIMING.—Federal agencies participating in the
SBIR program or STTR program shall provide to the Adminis-
trator, for the annual report on the SBIR and STTR program under
subsection (b)(7), the average amount of time the agency takes to
make a final decision on proposals submitted under such programs,
the average amount of time the agency takes to release funding
with respect to an award under such programs, and the goals es-
tablished to reduce such amounts.

(jj) PHASE 0 PROOF OF CONCEPT PARTNERSHIP PILOT PROGRAM.—

(1) IN GENERAL.—The Director of the National Institutes of
Health may use $5,000,000 of the funds allocated under sub-
section (n)(1) for a Proof of Concept Partnership pilot program
to accelerate the creation of small businesses and the commer-
cialization of research innovations from qualifying institutions.
To implement this program, the Director shall award, through
a competitive, merit-based process, grants to qualifying institu-
tions. These grants shall only be used to administer Proof of
Concept Partnership awards in conformity with this sub-
section.

(2) DEFINITIONS.—In this subsection—

(A) the term “Director” means the Director of the Na-
tional Institutes of Health;

(B) the term “pilot program” refers to the Proof of Con-
cept Partnership pilot program; and

(C) the terms “qualifying institution” and “institution”
mean a university or other research institution that par-
ticipates in the National Institutes of Health’s STTR pro-
gram.

(3) PROOF OF CONCEPT PARTNERSHIPS.—

(A) IN GENERAL.—A Proof of Concept Partnership shall
be set up by a qualifying institution to award grants to in-
dividual researchers. These grants should provide re-
searchers with the initial investment and the resources to
support the proof of concept work and commercialization
mentoring needed to translate promising research projects
and technologies into a viable company. This work may in-
clude technical validations, market research, clarifying in-
tellectual property rights position and strategy, and inves-
tigating commercial or business opportunities.

(B) AWARD GUIDELINES.—The administrator of a Proof of
Concept Partnership program shall award grants in ac-
cordance with the following guidelines:

(i) The Proof of Concept Partnership shall use a
market-focused project management oversight process,
including—

(I) a rigorous, diverse review board comprised of
local experts in translational and proof of concept
research, including industry, start-up, venture
capital, technical, financial, and business experts
and university technology transfer officials;

(IT) technology validation milestones focused on
market feasibility;
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(III) simple reporting effective at redirecting
projects; and

(IV) the willingness to reallocate funding from
failing projects to those with more potential.

(ii) Not more than $100,000 shall be awarded to-
wards an individual proposal.

(C) EDUCATIONAL RESOURCES AND GUIDANCE.—The ad-
ministrator of a Proof of Concept Partnership program
shall make educational resources and guidance available
to researchers attempting to commercialize their innova-
tions.

(4) AWARDS.—

(A) S1ZE OF AWARD.—The Director may make awards to
a qualifying institution for up to $1,000,000 per year for
up to 3 years.

(B) AWARD CRITERIA.—In determining which qualifying
institutions receive pilot program grants, the Director
shall consider, in addition to any other criteria the Direc-
tor determines necessary, the extent to which qualifying
institutions—

(i) have an established and proven technology trans-
fer or commercialization office and have a plan for en-
gaging that office in the program’s implementation;

(ii)) have demonstrated a commitment to local and
regional economic development;

(iii) are located in diverse geographies and are of di-
verse sizes;

(iv) can assemble project management boards com-
prised of industry, start-up, venture capital, technical,
financial, and business experts;

(v) have an intellectual property rights strategy or
office; and

(vi) demonstrate a plan for sustainability beyond the
duration of the funding award.

(5) LIMITATIONS.—The funds for the pilot program shall not
be used—

(A) for basic research, but to evaluate the commercial
potential of existing discoveries, including—

(i) proof of concept research or prototype develop-
ment; and

(i) activities that contribute to determining a
project’s commercialization path, to include technical
validations, market research, clarifying intellectual
property rights, and investigating commercial and
business opportunities; or

(B) to fund the acquisition of research equipment or sup-
plies unrelated to commercialization activities.

(6) EVALUATIVE REPORT.—The Director shall submit to the
Committee on Science, Space, and Technology and the Com-
mittee on Small Business of the House of Representatives and
the Committee on Small Business and Entrepreneurship of the
Senate an evaluative report regarding the activities of the pilot
program. The report shall include—

(A) a detailed description of the institutional and pro-
posal selection process;
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(B) an accounting of the funds used in the pilot program;

(C) a detailed description of the pilot program, including
incentives and activities undertaken by review board ex-
perts;

(D) a detailed compilation of results achieved by the
pilot program, including the number of small business con-
cerns included and the number of business packages devel-
oped, and the number of projects that progressed into sub-
sequent STTR phases; and

(E) an analysis of the program’s effectiveness with sup-
porting data.

(7) SUNSET.—The pilot program under this subsection shall
terminate at the end of fiscal year 2017.

(kk) PHASE III REPORTING.—The annual SBIR or STTR report to
Congress by the Administration under subsection (b)(7) shall in-
clude, for each Phase III award—

(1) the name of the agency or component of the agency or the
non-Federal source of capital making the Phase III award;

(2) the name of the small business concern or individual re-
ceiving the Phase III award; and

(3) the dollar amount of the Phase III award.

(1) CoNSENT TO RELEASE CONTACT INFORMATION TO ORGANIZA-
TIONS.—

(1) ENABLING CONCERN TO GIVE CONSENT.—Each Federal
agency required by this section to conduct an SBIR program or
an STTR program shall enable a small business concern that
is an SBIR applicant or an STTR applicant to indicate to the
Federal agency whether the Federal agency has the consent of
the concern to—

(A) identify the concern to appropriate local and State-
level economic development organizations as an SBIR ap-
plicant or an STTR applicant; and

(B) release the contact information of the concern to
such organizations.

(2) RULES.—The Administrator shall establish rules to imple-
ment this subsection. The rules shall include a requirement
that a Federal agency include in the SBIR and STTR applica-
tion a provision through which the applicant can indicate con-
sent for purposes of paragraph (1).

(mm) ASSISTANCE FOR ADMINISTRATIVE, OVERSIGHT, AND CON-
TRACT PROCESSING COSTS.—

(1) IN GENERAL.—Subject to paragraph (3) and until Sep-
tember 30, 2017, the Administrator shall allow each Federal
agency required to conduct an SBIR program to use not more
than 3 percent of the funds allocated to the SBIR program of
the Federal agency for—

(A) the administration of the SBIR program or the STTR
program of the Federal agency;

(B) the provision of outreach and technical assistance re-
lating to the SBIR program or STTR program of the Fed-
eral agency, including technical assistance site visits, per-
sonnel interviews, and national conferences;

(C) the implementation of commercialization and out-
reach initiatives that were not in effect on the date of en-
actment of this subsection;
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(D) carrying out the program under subsection (y);

(E) activities relating to oversight and congressional re-
porting, including waste, fraud, and abuse prevention ac-
tivities;

(F) targeted reviews of recipients of awards under the
SBIR program or STTR program of the Federal agency
that the head of the Federal agency determines are at high
risk for fraud, waste, or abuse to ensure compliance with
requirements of the SBIR program or STTR program, re-
spectively;

(&) the implementation of oversight and quality control
measures, including verification of reports and invoices
and cost reviews;

(H) carrying out subsection (dd);

(I) contract processing costs relating to the SBIR pro-
gram or STTR program of the Federal agency; and

(J) funding for additional personnel and assistance with
application reviews.

(2) OUTREACH AND TECHNICAL ASSISTANCE.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), a Federal agency participating in the program under
this subsection shall use a portion of the funds authorized
for uses under paragraph (1) to carry out the policy direc-
tive required under subsection (j)(2)(F) and to increase the
participation of States with respect to which a low level of
SBIR awards have historically been awarded.

(B) WAIVER.—A Federal agency may request the Admin-
istrator to waive the requirement contained in subpara-
graph (A). Such request shall include an explanation of
why the waiver is necessary. The Administrator may grant
the waiver based on a determination that the agency has
demonstrated a sufficient need for the waiver, that the
outreach objectives of the agency are being met, and that
there is increased participation by States with respect to
which a low level of SBIR awards have historically been
awarded.

(3) PERFORMANCE CRITERIA.—A Federal agency may not use
funds as authorized under paragraph (1) until after the effec-
tive date of performance criteria, which the Administrator
shall establish, to measure any benefits of using funds as au-
thorized under paragraph (1) and to assess continuation of the
authority under paragraph (1).

(4) RULES.—Not later than 180 days after the date of enact-
ment of this subsection, the Administrator shall issue rules to
carry out this subsection.

(5) COORDINATION WITH IG.—Each Federal agency shall co-
ordinate the activities funded under subparagraph (E), (F), or
(G) of paragraph (1) with their respective Inspectors General,
when appropriate, and each Federal agency that allocates more
than $50,000,000 to the SBIR program of the Federal agency
for a fiscal year may share such funding with its Inspector
General when the Inspector General performs such activities.

(6) REPORTING.—The Administrator shall collect data and
provide to the Committee on Small Business and Entrepre-
neurship of the Senate and the Committee on Small Business,
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the Committee on Science, Space, and Technology, and the
Committee on Appropriations of the House of Representatives
a report on the use of funds under this subsection, including
funds used to achieve the objectives of paragraph (2)(A) and
any use of the waiver authority under paragraph (2)(B).

(nn) ANNUAL REPORT ON SBIR AND STTR PROGRAM GOALS.—

(1) DEVELOPMENT OF METRICS.—The head of each Federal
agency required to participate in the SBIR program or the
STTR program shall develop metrics to evaluate the effective-
ness and the benefit to the people of the United States of the
SBIR program and the STTR program of the Federal agency
that—

(A) are science-based and statistically driven;

(B) reflect the mission of the Federal agency; and

(C) include factors relating to the economic impact of the
programs.

(2) EVALUATION.—The head of each Federal agency described
in paragraph (1) shall conduct an annual evaluation using the
metrics developed under paragraph (1) of—

(A) the SBIR program and the STTR program of the
Federal agency; and

(B) the benefits to the people of the United States of the
SBIR program and the STTR program of the Federal agen-
cy.

(3) REPORT.—

(A) IN GENERAL.—The head of each Federal agency de-
scribed in paragraph (1) shall submit to the appropriate
committees of Congress and the Administrator an annual
report describing in detail the results of an evaluation con-
ducted under paragraph (2).

(B) PUBLIC AVAILABILITY OF REPORT.—The head of each
Federal agency described in paragraph (1) shall make each
report submitted under subparagraph (A) available to the
public online.

(C) DEFINITION.—In this paragraph, the term “appro-
priate committees of Congress” means—

(i) the Committee on Small Business and Entrepre-
neurship of the Senate; and

(ii) the Committee on Small Business and the Com-
mittee on Science, Space, and Technology of the House
of Representatives.

(00) COMPETITIVE SELECTION PROCEDURES FOR SBIR AND STTR
ProGRAMS.—AIl funds awarded, appropriated, or otherwise made
available in accordance with subsection (f) or (n) must be awarded
pursuant to competitive and merit-based selection procedures.

(pp) LIMITATION ON PILOT PROGRAMS.—

(1) EXISTING PILOT PROGRAMS.—The Administrator may only
carry out a covered pilot program that is in operation on the
date of enactment of this subsection during the 3-year period
beginning on such date of enactment.

(2) NEW PILOT PROGRAMS.—The Administrator may only
carry out a covered pilot program established after the date of
enactment of this subsection—

(A) during the 3-year period beginning on the date on
which such program is established; and
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(B) if such program does not continue and is not based
on, in any manner, a previously established covered pilot
program.

(3) COVERED PILOT PROGRAM DEFINED.—In this subsection,
the term “covered pilot program” means any initiative, project,
innovation, or other activity—

(A) established by the Administrator;

(B) relating to an SBIR or STTR program; and

(C) not specifically authorized by law.

(qq) MINIMUM STANDARDS FOR PARTICIPATION.—

(1) PROGRESS TO PHASE II SUCCESS.—

(A) ESTABLISHMENT OF SYSTEM AND MINIMUM COMMER-
CIALIZATION RATE.—Not later than 1 year after the date of
enactment of this subsection, the head of each Federal
agency participating in the SBIR or STTR program shall—

(i) establish a system to measure, where appro-
priate, the success of small business concerns with re-
spect to the receipt of Phase II SBIR or STTR awards
for projects that have received Phase I SBIR or STTR
awards;

(ii) establish a minimum performance standard for
small business concerns with respect to the receipt of
Phase II SBIR or STTR awards for projects that have
received Phase I SBIR or STTR awards; and

(ii1) begin evaluating, each fiscal year, whether each
small business concern that received a Phase I SBIR
or STTR award from the agency meets the minimum
performance standard established under clause (ii).

(B) CONSEQUENCE OF FAILURE TO MEET MINIMUM COM-
MERCIALIZATION RATE.—If the head of a Federal agency de-
termines that a small business concern that received a
Phase I SBIR or STTR award from the agency is not meet-
ing the minimum performance standard established under
subparagraph (A)(ii), such concern may not participate in
Phase I (or Phase II if under the authority of subsection
(cc)) of the SBIR or STTR program of that agency during
the 1-year period beginning on the date on which such de-
termination is made.

(2) PROGRESS TO PHASE III SUCCESS.—

(A) ESTABLISHMENT OF SYSTEM AND MINIMUM COMMER-
CIALIZATION RATE.—Not later than 2 years after the date
of enactment of this subsection, the head of each Federal
agency participating in the SBIR or STTR program shall—

(i) establish a system to measure, where appro-
priate, the success of small business concerns with re-
spect to the receipt of Phase III SBIR or STTR awards
for projects that have received Phase I SBIR or STTR
awards;

(i1) establish a minimum performance standard for
small business concerns with respect to the receipt of
Phase III SBIR or STTR awards for projects that have
received Phase I SBIR or STTR awards; and

(iii) begin evaluating, each fiscal year, whether each
small business concern that received a Phase I SBIR
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or STTR award from the agency meets the minimum
performance standard established under clause (ii).

(B) CONSEQUENCE OF FAILURE TO MEET MINIMUM COM-
MERCIALIZATION RATE.—If the head of a Federal agency de-
termines that a small business concern that received a
Phase I SBIR or STTR award from the agency is not meet-
ing the minimum performance standard established under
subparagraph (A)(ii), such concern may not participate in
Phase I (or Phase II if under the authority of subsection
(cc)) of the SBIR or STTR program of that agency during
the 1-year period beginning on the date on which such de-
termination is made.

(3) ADMINISTRATION OVERSIGHT.—

(A) APPROVAL AND PUBLICATION OF SYSTEMS AND MIN-
IMUM PERFORMANCE STANDARDS.—Each system and min-
imum performance standard established under paragraph
(1) or paragraph (2) shall be submitted by the head of the
applicable Federal agency to the Administrator and shall
be subject to the approval of the Administrator. In making
a determination with respect to approval, the Adminis-
trator shall ensure that the minimum performance stand-
ard exceeds a de minimis level. The Administrator shall
publish on the Internet Web site of the Administration the
systems and minimum performance standards approved.

(B) SUBMISSION OF EVALUATION RESULTS BY AGENCY.—
The head of each covered Federal agency shall submit to
the Administrator the results of each evaluation conducted
under paragraph (1) or paragraph (2).

(4) REQUIREMENT OF NOTICE AND COMMENT.—Each system
and minimum performance standard established under para-
graph (1) or paragraph (2) and each approval provided by the
Administrator under paragraph (3)(A), at least 60 days before
becoming effective, shall be preceded by the provision of notice
of and an opportunity for public comment on such system,
standard, or approval.

(rr) PUBLICATION OF CERTAIN INFORMATION.—In order to increase
the number of small businesses receiving awards under the SBIR
or STTR programs of participating agencies, and to simplify the ap-
plication process for such awards, the Administrator shall establish
and maintain a public Internet Web site on which the Adminis-
trator shall publish such information relating to notice of and ap-
plication for awards under the SBIR program and STTR program
of each participating Federal agency as the Administrator deter-
mines appropriate.

(ss) REPORT ON ENHANCEMENT OF MANUFACTURING ACTIVITIES.—
Not later than October 1, 2013, and annually thereafter, the head
of each Federal agency that makes more than $50,000,000 in
awards under the SBIR and STTR programs of the agency com-
bined shall submit to the Administrator, for inclusion in the annual
report required under subsection (b)(7), information that includes—

(1) a description of efforts undertaken by the head of the
Federal agency to enhance United States manufacturing activi-
ties;

(2) a comprehensive description of the actions undertaken
each year by the head of the Federal agency in carrying out
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the SBIR or STTR program of the agency in support of Execu-
tive Order 13329 (69 Fed. Reg. 9181; relating to encouraging
innovation in manufacturing);

(3) an assessment of the effectiveness of the actions de-
scribed in paragraph (2) at enhancing the research and devel-
opment of United States manufacturing technologies and proc-
esses;

(4) a description of efforts by vendors selected to provide dis-
cretionary technical assistance under subsection (q)(1) to help
SB&R and STTR concerns manufacture in the United States;
an

(5) recommendations that the program managers of the
SBIR or STTR program of the agency consider appropriate for
additional actions to increase the effectiveness of enhancing
manufacturing activities.

(tt) ENCOURAGING PARTICIPATION IN THE MENTOR-PROTEGE PRO-
GRAM.—The Administrator shall provide an increase to the past per-
formance rating of any small business concern that has participated
in the SBIR or STTR program that serves as a mentor under sec-
tion 45 to a small business concern that seeks to participate in the
SBIR or STTR program.

(uu) GSA ASSISTANCE WITH CERTAIN SMALL BUSINESS CONTRACT
AWARDS.—The Administrator of the General Services Administra-
tion may assist another agency with the process of awarding a con-
tract to a small business concern under the SBIR or STTR program
or under a small business set-aside.

* * & * * * &

SECTION 865 OF THE DUNCAN HUNTER NATIONAL
DEFENSE AUTHORIZATION ACT FOR FISCAL YEAR 2009

% * * * % * *

SEC. 865. PREVENTING ABUSE OF INTERAGENCY CONTRACTS.
(a) OFFICE OF MANAGEMENT AND BUDGET PoLICY GUIDANCE.—

(1) REPORT AND GUIDELINES.—Not later than one year after
the date of the enactment of this Act, the Director of the Office
of Management and Budget shall—

(A) submit to Congress a comprehensive report on inter-
agency acquisitions, including their frequency of use, man-
agement controls, cost-effectiveness, and savings gen-
erated; and

(B) issue guidelines to assist the heads of executive
agencies in improving the management of interagency ac-
quisitions.

(2) MATTERS COVERED BY GUIDELINES.—For purposes of para-
graph (1)(B), the Director shall include guidelines on the fol-
lowing matters:

(A) Procedures for the use of interagency acquisitions to
maximize competition, deliver best value to executive
agencies, and minimize waste, fraud, and abuse.

(B) Categories of contracting inappropriate for inter-
agency acquisition.

(C) Requirements for training acquisition workforce per-
sonnel in the proper use of interagency acquisitions.
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(b) REGULATIONS REQUIRED.—

(1) IN GENERAL.—Not later than one year after the date of
the enactment of this Act, the Federal Acquisition Regulation
shall be revised to require that [all interagency acquisitions]—

(A) all interagency assisted acquisitions include a written
agreement between the requesting agency and the serv-
icing agency assigning responsibility for the administration
and management of the contract; and

[(B) include a determination that an interagency acqui-
sition is the best procurement alternative; and

L(C)] (B) all interagency assisted acquisitions include
sufficient documentation to ensure an adequate audit.

(2) MULTI-AGENCY CONTRACTS.—Not later than one year
after the date of the enactment of this Act, the Federal Acqui-
sition Regulation shall be revised to require any multi-agency
contract entered into by an executive agency after the effective
date of such regulations to be supported by a business case
analysis detailing the administration of such contract, includ-
ing an analysis of all direct and indirect costs to the Federal
Government of awarding and administering such contract and
the impact such contract will have on the ability of the Federal
Government to leverage its purchasing power.

(c) AGENCY REPORTING REQUIREMENT.—The senior procurement
executive for each executive agency shall, as directed by the Direc-
tor of the Office of Management and Budget, submit to the Director
annual reports on the actions taken by the executive agency pursu-
ant to the guidelines issued under subsection (a).

(d) DEFINITIONS.—In this section:

(1) The term “executive agency” has the meaning given such
term in section 4(1) of the Office of Federal Procurement Policy
Act (41 U.S.C. 403(1)), except that, in the case of a military de-
partment, it means the Department of Defense.

(2) The term “head of executive agency” means the head of
an executive agency except that, in the case of a military de-
partment, the term means the Secretary of Defense.

(3) The term “interagency acquisition” means a procedure by
which an executive agency needing supplies or services (the re-
questing agency) obtains them from another executive agency
(the servicing agency). The term includes acquisitions under
section 1535 of title 31, United States Code (commonly referred
to as the “Economy Act”), Federal Supply Schedules above
$500,000, and Governmentwide acquisition contracts.

(4) The term “multi-agency contract” means a task or deliv-
ery order contract established for use by more than one execu-
tive agency to obtain supplies and services, consistent with sec-
tion 1535 of title 31, United States Code (commonly referred to
as the “Economy Act”).

(5) The term “assisted acquisition” means a type of inter-
agency acquisition where a servicing agency performs acquisi-
tion activities on a requesting agency’s behalf, such as award-
ing and administering a contract, task order, or delivery order.
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